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NEGOTIABILITY NOTE BLANK AMOUNT 


drawing promissory note can happen, and sometimes does: 
happen, that the note, while containing the amount figures the 
margin does not express the amount written words where ought 
the body the note. That is, the blank space before the 
inadvertantly left blank. 

When this happens question may arise the regularity and 
negotiability the note. Such question came the recent case 
Citizens’ Bank Georgetown Jones, decided the 
Court Washington, 220 Pac. Rep. 787. 

The note involved this case was the following form: 


$5,000.00. Seattle, Wash. 

before years after date without grace promise pay 
the order Gregory dollars gold coin the United 
States America, the present standard value, with interest thereon 
like gold coin the rate per cent. per annum from maturity 
until paid, for value received. Interest paid semiannually, and 
not paid, the whole sum both principal and interest become 
immediately due and collectible the option the holder this note. 
And case suit action instituted collect this note any portion 
thereof, promise and agree pay addition the costs and dis-. 
bursements provided statute, reasonable sum dollars like gold 
coin for attorney’s fees said suit action. 

April 1922, 6528 30th NE. 

Isabella 


Gregory, the payee, indorsed the note the Citizens’ Bank 
Georgetown, the plaintiff the case, which subsequently brought 
action against Isabella Jones, the maker. 

Apparently the maker had defense, which would not good 
against the bank, holder due course, the note were negotiable, 
but which would good the note were non-negotiable. 

The Negotiable Instruments Law provides that ‘‘an instrument 
pay sum certain 


THE BANKING LAW JOURNAL 
The question was whether the note conformed this provision 
‘the statute. The court held that, notwithstanding the omission the 
‘written amount, the note was negotiable instrument. 

appears the first time,’’ said the court, ‘‘that this ques- 
‘tion has ever been presented this court, but find that has been 
before courts various states and that the decisions are not har- 

its examination the authorities the court found that instru- 
this kind have been held negotiable, complete and regular 
the following states: California, Illinois, Indiana, Massachusetts, 
Maine, Ohio, Pennsylvania, Tennessee, Texas, and Vermont. 

the other hand, the contrary conclusion has been reached the 
following states: Alabama, Connecticut, Florida, Rhode Island, 
-and Virginia. 

The court points out that the better reasoning, well the weight 
-of authority, favors the negotiability instrument the kind 
-discussion. 

The following paragraphs are quoted the court with approval, 
from the case Witty Michigan Mutual Life Insurance Company, 
the same question was under consideration: 

the very terms the instrument the appellant obligates him- 
pay the appellee ‘dollars,’ and expressly recited that the 
promise rests upon valuable consideration. one can read the 
writing without once coming the conclusion that the appellant in- 
tended obligate himself the appellee for the payment some 
‘definite amount money, and that the appellee understood that was 
receiving such obligation. Though there may some formal im- 
perfections the written obligation contract which parties have 
entered into, contains matter sufficient enable the court ascer- 
tain the terms and conditions the obligation contract which 
parties intend bind themselves, sufficient. 

the language Lord Campbell, Warrington Early, El. 
Bl. 763: ‘The contract must collected from the four corners 
the document, and part what appears there 
can imagine good reason why the marginal figures upon the 
writing question should disregarded. know, part the 
commercial history the country, that the universal practice has been, 
for period long that the memory man runneth not the con- 
trary, represent superscription figures upon all obligations for 
the payment money the amount sum which written the body 
the instrument. The superscription always intended represent 
the amount found the body the instrument, and not different 
amount. 

therefore, obligation found where there promise 
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pay ‘dollars,’ but the number dollars the body the instrument 
blank, and the margin the instrument found contain super- 
which states number dollars, why, view the usage 
-or custom which has long prevailed, should the body the instru- 
ment not aided the superscription? think such case the 
figures found the margin should taken the amount which the 
-obligor intended obligate himself pay, and the obligation enforced 


‘COMMISSIONS WHICH EXECUTORS, ADMINISTRATORS 
AND TRUSTEES ARE ENTITLED 


Among the banking decisions published this issue decision 
-of the Surrogate’s Court New York County, involving the amount 
-commissions which executors are entitled under the New York Statute 
case where there are two more executors. The decision referred 
Story’s Estate and the opinion Surrogate Foley will 
found published full subsequent page. 

The New York Statute 285 the Surrogate’s Court Act) allows 
executors, administrators, testamentary trustees, and guardians the 


following commissions all sums money received and paid out 


the first $2,000, per cent.; 

the next $20,000, per cent.; 

the next $28,000, per 

all sums above $50,000, per cent. 

The statute provides that there are two more executors, ad- 
testamentary trustees guardians, the amount shall 
-apportioned among them. 

The section provides that commission shall allowed upon 
particular thing, distinguished from all other things the same kind, 
which only satisfied delivery that particular thing. 

The section above referred also contains this further provision: 

the gross value the principal the estate fund accounted 
amounts one hundred thousand dollars more, each executor, 
administrator, guardian testamentary trustee entitled the full 
principal and income allowed herein sole executor, 
guardian testamentary trustee, unless there are more 
three, which case the compensation which three would 
entitled must apportioned among them according the services 
rendered them, 
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The estate involved the present case was appraised $139,731.32, 
The value the property which was the subject specific legacies was 
$100,642,73, leaving balance $39,088.59 the general estate. 
executors contended that inasmuch the ‘‘gross value the 
the was more than $100,000, each them was entitled 
full commission. The surrogate held, however, that the value 
specific legacies should deducted from the total estate ascertaining 
the principal amounted more than $100,000 for the purpose- 
fixing the executors’ commissions. The executors, therefore, were 
not each entitled full commission but were entitled one com-- 
mission only, apportioned among them. 


BANK HOLDING COLLATERAL UNLAWFULLY PLEDGED 
HELD ENTITLED RECEIVE PAYMENT 
PLEDGORS’ INDEBTEDNESS 
FROM TRUE OWNER 


When person pledges, collateral security for his 
bank, shares stock standing his name but reality 


another, the bank accepts such collateral good faith entitled 
hold the stock even against the true owner until the debt secured 
paid. 

situation this nature was recent decision the- 
Appeals New York which was held that bank, accept- 
ing pledge stock really owned trust company but 
owned the pledgor, was not guilty conversion receiving check 
for part the indebtedness the pledgor delivered the bank 
the trust company order obtain the surrender the stock. 
ease holding Mutual Trust Co. Merchants National Bank 
City New York, New York Law Journal, January 1924. 

appeared that Edwin Hatch, the chief stockholder and one 
the vice-presidents the plaintiff, the Mutual Trust Company 
Orange, New Jersey, being indebted the defendant, the Merchants. 
National Bank the City New York the sum $200,000, 
collateral security for that indebtedness 1,800 shares Gas. 
Company preferred. these shares 1,400 stood Hatch’s. 
name and 400 the name another. The 1,400 shares did not 
Hatch but were, fact owned the plaintiff trust company. The 
defendant bank was ignorant this fact, however, and received 
good faith. 

Subsequently the officers the trust company learned Hatch’s. 
misuse the stock, and, the New Jersey bank examiner was that 
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time investigating the condition the trust they were de- 
sirous getting the stock back before its absence should discovered. 
Therefore, conference was arranged which Hatch, the chief officers 
the trust company, and Joseph Byrne, the cashier the defendant 
bank, were present. 

Byrne refused surrender the certificates stock except upon pay- 
ment $120,000. Accordingly was agreed that the trust company 
would give its check for $90,000 and that Hatch would furnish the 
remaining $30,000. Hatch also agreed furnish other securities for 
the protection the plaintiff. 

Thereafter a-check for $90,000, drawn the plaintiff, and Hatch’s 
check for $30,000 were sent the defendant, with the request that 
release 1,400 shares the stock and hold special deposit for the 
account the plaintiff. The shares question were later delivered 
the plaintiff. 

short time thereafter the trust company was closed and liquidator 
put charge it. The liquidator sold the shares for $126,000. 
also received $39,300 from mortgage given Hatch security for 
the protection the plaintiff, and from another source payment 
$20,000. 

The liquidator then sued the defendant for the conversion the 
$90,000 check its proceeds. The plaintiff argued that since the de- 
fendant knew that the officers the trust company wished get the 
stock back order conceal from the examiner the fact that had 
once been misappropriated, was not justified receiving the plain- 
tiff’s check. 

was held that the plaintiff was suing the defendant bank for con- 
version and not for damages resulting from participation some con- 
spiracy conceal from the plaintiff the wrongdoing its agent, any 
knowledge which the defendant might have had concerning the motive 
the officers the trust company redeeming the was imma- 
terial. The court further held that the officers the trust company 
were empowered pay its money discharge lien upon its shares, 
the defendant could not guilty conversion since conversion in- 
volves the element unauthorized assumption dominion over the 
property another. What the officers the trust company were free 
offer, said the court, the bank was free accept. 

holding that the plaintiff, having failed prove conversion 
the defendant, was not entitled recover the court said: 

defendant did not commit wrong the acceptance the 
check unless had notice, either actual sufficient put upon 
inquiry, that the officers were without power issue the 
corporate check for the redemption the stock. The defendant was 
the pledgee shares which held good faith and was entitled 
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retain. The shares belonged the plaintiff, and Hatch pledging 
them had been guilty tort, but the plaintiff could not reclaim them 
from the holder due course without payment tender the debt 
which they secured. The value the shares was $126,000. The plain- 
tiff was getting them back upon payment $90,000. 

the payment was made upon account Hatch’s indebted- 
ness, but the shares were not delivered Hateh. They were held 
for the the plaintiff, and the plaintiff they were delivered. 
Ward City Trust Co. (192 Y., 61) thus beside the point. 
the board directors had come the defendant and had asked for 
these shares, tendering $90,000 return, they would have been well 
within their rights. The liquidator himself might have done the same 
thing. What the bank did was permit the true owner redeem 
upon payment reduction the debt for which the property was 
pledged. did nothing unlawful permitting this. the payment 
had been equal the whole debt, and not merely part, would have 
risked liability for damages the loss its doing any- 
thing 

The court further held that, even conversion had been proved, 
the plaintiff could have recovered only nominal damages since had 
sold the stock for sum excess the amount the and 
addition had money from security furnished Hatch. 


DISAFFIRMANCE INFANT TRANSFER STOCK 


the general rule that infant has the right avoid rescind 
made during minority. This rule applies even the sale 
stock, such sale being voidable the instance the infant. 

was recently held Elizabeth Browne Casey Kastel, case 
decided the Court Appeals New York, that infant could 
disaffirm sale corporate stock made her agent, and upon dis- 
affirming the transaction, hold him liable converter the stock. 
She had remedy, however, against the corporation which issued the 
stock and the transfer thereof. The facts the case were 
the following: 

The plaintiff, while minor, left with Philip Kastel certificate 
for shares stock the United States Steel Corporation, together with 
assignment executed blank. Kastel, acting the plaintiff’s agent, 
sold the stock for $11,000 without authority. The plaintiff later ratified 
the sale. 

Subsequently, the plaintiff, while still infant, decided disaffirm 
the transaction and brought action recover damages for conversion 
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her stock. addition Kastel the plaintiff named defendants 
the members the brokerage firm Johnson Wood and the United 
Steel Corporation. The plaintiff contended that the brokers were 
parties the conversion because they, acting for Kastel, sold the stock 
guaranteed the signature the infant. The steel corporation was 
made party the action because transferred the stock its books, 
the plaintiff’s certificate and issued new certificate the 
purchaser. The plaintiff made claim against the purchaser the 

appeared that the plaintiff had received from Kastel $4,500 
which she had spent, and his worthless note for $12,500. the 
trial, she tendered back the note and established her inability return 
the cash. Judgment was given for the plaintiff for the difference 
the net amount realized the sale the stock and the amount 
paid her Kastel. 

Upon appeal the judgment was affirmed against Kastel and 
Wood. The court held that although the plaintiff trans- 
ferred title the stock when she ratified the sale the stock Kastel, 
she still had the right under section 163 the Personal Property Law 
‘to disaffirm the transfer the stock. Upon such disaffirmance Kastel 
bound account the plaintiff for the conversion her stock. 

The court held that Johnson wood were also liable for the reason 
that they sold the plaintiff’s shares and guaranteed her signature 
the assignment blank. ‘‘They took her certificate,’’ said the court, 
with Kastel’s representatives and they stand his shoes. 
Although she had once ratified the sale, when she disaffirmed it, she 
put them the position tortfeasors, acting for Kastel consummat- 
ing the sale the stock 

The judgment against the United States Steel Corporation, however, 
reversed. The reasons for the reversal are stated the following 
passage from the court’s opinion: 

United States Steel Corporation not the same position 
the defendants who sold the infant’s stock her behalf. When trans- 
ferred the stock its books the ultimate purchaser and canceled the 
infant’s stock certificate did valid act. statute Merriam 
Co. (117 Mass. 241) made the transfer illegal. 
acted under her authority without notice her incapacity, good faith 
and without negligence. was not bound inquire whether the trans- 
fer was voidable, for nothing put upon inquiry. received nothing 
and retained nothing for which can called upon account. 
others; conduit for the transfer title. destroyed muniment 
title merely and did not deprive the plaintiff her rights the stock 
itself which exists apart from the certificate. (Zander 
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Trust Co., 178 208, 212.) was guilty conversion after 
disaffirmance. Plaintiff might, with equal effect, have intrusted the 
certificate messenger deliver the purchaser. The messenger 
would have exercised dominion over her property, done her wrong, 
and made gain and, even she afterwards disaffirmed the sale, could 
not placed the position tortfeasor. While there definite 
test conversion universal application (Bramwell B., Burrows 
Boyne, 296, 308) the courts have not gone far say 
that the acts corporation recording transfer stock amounts. 
conversion the stock. 

transfer being voidable only and legal and valid when made, 
the corporation had right refuse transfer. (Smith 
Tenn. 221, 239.) could have been compelled the purchaser 
recourse the proper remedy make it. (Travis Knox Terpezone 
Co., 215 259, 264.) 


BANK HELD LIABLE FOR VALUE DEPOSITOR’S BOND 
STOLEN BURGLARS 


During recent years the question the liability banks for the loss. 
bonds left with them for safe-keeping has been the subject much 
controversy. The question has again been discussed Pennington 
Farmers’ Merchants’ Bank, decision the Chancery Court 
Tennessee. The same case was previously tried before the Supreme 
Court Tennessee and reported Banking Law Journal 554, 564. 

The action was brought Minnie Pennington recover from 
Farmers’ Merchants’ Bank the value $1,000 Victory Bond which 
she had left with the bank for safe-keeping. The bond was placed 
tin box furnished the plaintiff’s father the bank without cost. The 
box was kept the vault the bank together with other similar boxes. 

the vault were two safes. One these was burglar proof, 
the other ordinary steel safe. these safes the money and bonds 
the bank were kept. Within the vault there was also nest safety 
deposit boxes. 

The vault was entered night burglars, and the plaintiff’s bond, 
along with other valuable securities was stolen. Neither the safety 
deposit boxes nor the safes were disturbed the burglars. The tin 

alone were opened. 
From the plaintiff’s testimony appeared that the president the 
defendant bank, upon learning that the plaintiff was about receive 
check for $1,000 from her father, called her the telephone and 
suggested that she invest her gift Victory Bond. The plaintiff 
then told the bank official that she preferred registered bond, but 
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assured her that coupon bond was just safe and that would 
place the bond her father’s box and take care for her. Relying 
upon this promise, she purchased the bond question. 

The president the defendant bank denied that induced the 
plaintiff purchase the bond, promised take care for her, 
and contended that telephoned the plaintiff for the sole purpose 

telling her how indorse 

The court, however, found that the plaintiff’s account the trans- 
action was the more credible one. It, therefore, held that the circum- 
stances were such show that the transaction between the plaintiff 
the defendant was bailment for the mutual benefit the parties 
distinguished from bailment for the sole benefit the bailor 
bailment for the sole benefit the bailee. 

Since, the case bailment for the mutual benefit the parties, 
the bailee required exercise ordinary care looking after the 
property, and responsible only for ordinary negligence, the question 
presented was whether the bank, handling the bond, used 
care, that such care ordinarily prudent men, class, 
would exercise caring for their own property under like circum- 
stances. 

After considering several other decisions involving similar questions 
the court held that the defendant bank had failed exercise ordinary 
diligence caring for the plaintiff’s bond, and was therefore, liable 
the plaintiff for the value thereof. discussing the question, the court 
said: 

first case desire call attention the case The Mer- 
chants Bank Affholter, al., reported 215 Southwestern, page 648. 
this Mrs. Affholter sued the bank for certain coupon bond 
delivered her the bank for safekeeping. the said bank there 
were kept large iron safe with combination lock thereon, and inside 
there was manganese steel drawer compartment, which was burglar 
proof. The bonds, including the one belonging said party, together 
with numerous other bonds belonging other persons and the officials 
the bank, were not kept the burglar proof compartment but were 
kept inside the safe, and the safe was burglarized and the bonds lost, 
except those kept the burglar proof compartment; and passing 
upon whether not this constituted negligence upon the part the 
bank, the court said: 

earnestly insisted that there evidence sustaining the 
finding negligence the part the bank for the loss the bonds. 
are the opinion, however, that the evidence was legally sufficient. 
These bonds were coupon bonds, payable bearer, and negligence 
inferable from the fact that they were kept, not the burglar proof 
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compartment the safe, but the part the safe which was 
ficient resist the attack skillful burglar.’ 

said case the court found that the bank, the handling saidi 
bonds, was guilty gross negligence. This was Arkansas 
decided November 17, 1919. 

the instant case, the bank had burglar proof safe and steel 
safe within its vault, wherein kept its bonds and other valuables, 
their customers’ boxes with bonds therein, including officials’ 
bank, were kept the vault the time the robbery question; 
and apply the rule announced this ease the instant case, 
results, say the least that the bank, the handling 
bond question, was guilty ordinary negligence, creating liability 
for its loss gross negligence, which, course, would also create 
liability for its 


PROPOSED NEW JERSEY LAW PREVENT OUTSIDE BANKS: 
FROM ACTING EXECUTOR 


bill has been introduced the New Jersey Assembly which 
prohibit banks outside New Jersey from acting New Jersey 
executors under appointment under any will filed the New Jersey 
courts. 

According opinions, which have been expressed, the bill would 
against banks and trust companies other states, 
especially New York institutions, would inconvenience commuters 
have their business New York and have their accounts New York 
institutions, and might conceivably lead exodus from New Jersey 
persons who have their wills named New York institutions 
form that particular service. There now law New Jersey pro- 
hibiting foreign bank trust company from soliciting appointments. 
executors New Jersey estates. 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under Will 


JOHN EDSON BRADY 


INVESTMENTS (Continued) 


93. Effect Clause Limiting Trustee’s Liability for Losses 
Through Investment. When will other trust investment contains 
clause giving the trustee wider than would otherwise 
have the matter making investments, naturally expected 
the creator the trust that the trustee will invest securities other 
than the regular securities,’’ they are sometimes 
called. 

And, buying such securities, always possible spite the 
good judgment and exercised the trustee, that loss may 
sustained. 

Therefore, not unusual for the trust instrument include pro- 
vision exempting the trustee from liability for such losses, limiting his 
liability instances gross neglect wilful breach trust. Clauses 
this kind are not leaned too heavily the trustee. They are 
strictly construed. They are given construction consistent with the 
objects and purposes the trust. entirely possible for trustee 
held personally liable for loss sustained through investment, though 
acting good faith and notwithstanding clause the trust instru- 
ment, purporting exempt him limit his liability. 

trustee being held personally liable for poor in- 
vestment, although the trust instrument contained clause limiting 
his liability Tuttle Gilmore, Eq. 617. 

this case appeared that declaration trust, providing that 
the trust fund should invested ‘‘good contained the 
following clause 

understood and agreed condition the trust hereby as- 
sumed and declared that the said George Tuttle (trustee), shall 
not liable responsible for any other cause, matter thing except 
own wilful and intentional breaches the trust herein expressed 
and 

The trustee invested part the trust fund second mortgages 
real estate. These mortgages were without substantial value and the evi- 
dence disclosed that the trustee had made effort ascertain 
that the mortgages were sufficient value make them ‘‘good se- 
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The trustee was held personally liable for the amount invested 
‘the mortgages. Under the circumstances investment such se- 
‘curities was and intentional breach trust.’’ 

the subject limiting the liability trustee, the court said: 
judgment clear, both from principle and authority, that the 
liability imposed and accepted trustee may limited the terms 
‘of the instrument creating the trust. there such clause limita- 
the rule for measuring the trustee’s liability sought that 
properly construed. construing such clause, the meaning 
attributed should consistent with the purpose and object 
the trust, and strict rule construction should applied against 
the claim restriction. But if, when construed, limitation the 
liability the trustee was clearly intended, the trustee entitled the 
benefit it. 

clause here exempts from all liability, except for wilful and in- 
tentional breaches trust. is, fortunately, not necessary now 
determine what cases this limitation will practically effective. 
sufficient determine whether effective under the 
this case. 

urged that the clause exonerates from all breaches trust! 
except such the trustee commits with view his personal advantage. 
But obvious that such construction adds terms the clause not 
contained therein and inconsistent with its plain purpose. breach 
trust for the trustee speculate with trust funds for his own gain, 
but less breach trust make unauthorized investments 
take speculative risks, though for the benefit the fund and not the 
trustee. knowingly wilful and intentional breach trust. 
judgment wilful and intentional breach trust within 
the meaning this clause, knowingly any act hazarding trust 
funds, violation duty imposed upon the trustee. That this con- 
struction may leave but little force the clause reason why 
should not adopted. the intent the parties was that the trustee 
might knowingly risk and hazard the trust funds without liability, unless 
intended gain thereby, was easy express that intent fitting 
words. such words were employed, and trust will 
ever likely employ them. The construction doubt expresses the 
real intent the parties. 

this rule have hesitation concluding that the 
chancellor properly held the trustee this liable.’’ 

The will New York case directed the trustee invest the trust 
fund bonds and mortgages unincumbered real property, worth 
double the sum loaned, bonds stocks the United States 
the State New York. 

The will further provided that the trustee should not liable for 
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any loss the estate trust fund unless such loss should caused 
his personal gross neglect wilful misfeasance. 

The trustee loaned $18,000 certain improved property Brooklyn. 
The mortgagors were required insure the property for the benefit 
the trustee, mortgagee. When the mortgage matured the mortgagor 
had died and title the property had vested another. The death 
the mortgagor left one personally liable the bond, but the trustee 
made request that the owners the property those for whose 
benefit the mortgage had been extended assume the payment the 
mortgage. 

fire occurred and the trustee paid the person possession 
the property the amount received from the insurance company, $3,400, 
upon that person’s verbal agreement expend the money making 
repairs. This agreement was not carried out. 

The court held that, while the extension the mortgage was error 
judgment, could not called gross neglect within the meaning 
the provision the will. 

But was otherwise with regard the $3,400 insurance money, 
which the trustee turned over the person possession the property. 
This was contrary the express provision the will. was not loan 
unincumbered real property worth double the sum loaned, but was 
mere personal loan. The court observed: ‘‘Whatever meaning may 
given this term ‘gross neglect,’ used the will, payment 
portion the trust fund person not liable pay mortgage real 
property, upon the understanding that will use that money repair 
building upon the trust estate, without taking any security for the 
performance the agreement, violation the authority conferred 
upon the trustee.’’ 

The trustee was charged with the sum $3,400, with interest from 
the date which paid over. Olmstead, App. Div. 
515, Supp. 212. 

case, which the trustee was held free from liability 
United States Trust Co. (Colgate’s Will), 178 Supp. 125. 

here appeared that will probated 1904 named trust com- 
pany trustee fund $200,000, consisting $155,000 cash and 
the balance securities. The trust was created for the benefit the 
testator’s son and the children that son. 

codicil authorized the trust company receive securities lieu 
cash from the executors make the trust fund and ‘‘to sell the 
same and invest the proceeds thereof like securities such rail- 
road bonds, stocks and other securities shall the exercise 
sound discretion deem for the best interest said trust estate, 
being will that the said trustee shall not limited the usual in- 
vestments trust 
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The codicil further provided: ‘‘It will that said trustee 
shall not held liable responsible for any loss which may occur 
said trust estate reason the retention any the securities which 
they may receive from executors reason any investments 
made accordance with these directions.’’ 

The trustee invested portion the cash received from the executors 
April 14, 1904, the rate $144.25 share. The trustee held the 
stock until September 24, 1917, when was sold $58.25 share, 
making gross depreciation $17,229. Meanwhile had sold certain 
stock subseription rights for $8,975.50, making net loss depreciation 
$7,253.50. 

The Surrogate surcharged the trustee with the amount the net 
depreciation. doing the court the contention made 
behalf the beneficiaries that, under the provisions the codicil, above 
quoted, the trustee was authorized invest only the proceeds the 
sale securities other than usual trust investments and that the 
received the trustee could not invested. 

appeal, the appellate court held that this was too narrow con- 
struction view the following language used the codicil: being 
will that the said trustee shall not limited the usual investments 
trust 

Answering the argument that the trustee had been negligent re- 
taining the stock for period years, the court said: quite 
likely that the exemption the from liability for loss upon in- 
vestments made the trustee the exercise the authority conferred, 
while granted absolute terms, might not cover every conceivable such 
still think ample protect the trustee from liability for re- 
taining the stock long did. The general conditions this country 
were most extraordinary. The railroads were taken over the federal 
government, and was matter common thought for time that their 
securities would appreciate value under that system. think would 
unreasonable hold trustee liable for retaining such securities 
under such conditions the hope better market, when was au- 
thorized the terms the trust make such investment originally. 
short, conclusion that negligence the part the trustee 
was established, either the original purchase the retention 
the 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


STATE STATUTE PROHIBITING OPERATION 
BRANCH BANKS VALID APPLIED 
NATIONAL BANKS 


First National Bank St. Louis State Missouri, United States 
Supreme Court, January 28, 1924 


The Missouri statute, with reference the operation branch 
banks the state Missouri, provides ‘‘that bank shall maintain 
its city branch bank nor receive deposits pay checks except 
its own banking 

The United States Supreme Court here holds that this statute 
valid applied national banks. And under it, unlawful for 
national bank establish operate branch unless such branch 
was acquired under 5155 the Revised Statutes, which authorizes 
state bank with branches become national bank and retain its 
branches. The decision does not affect branch banks now being 
operated under the provision 5155, nor does apply branch 
banks through the consolidation national banks under 
the Act 1918. 

The court did not have before the question the power 
national bank set teller’s window place outside its 
banking house. 

This affirms the decision the Supreme Court Missouri. The 
opinion the lower court will found published full the 
March, 1923, issue the Banking Law Journal page 185. The 
decision analyzed page 156 that issue. 


Mr. Justice Sutherland delivered the opinion the Court: 

The state Missouri brought this proceeding the nature quo 
warranto the State Supreme Court against the plaintiff error 
determine its authority establish and conduct branch bank the 
city St. Louis. The information avers that the bank was organized 
under the laws the United States and was and engaged general 
banking business that city banking house, the location which 


Edition) 607. 
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given that, contravention its charter and the Act Congress 
under which was incorporated, has illegally opened and operating 
branch bank for doing general banking business separate build- 
ing several blocks from its banking house, and proposes open addi- 
tional branch banks various other locations, and that this viola- 
tion statute the state expressly prohibiting the establishment 
branch banks. The prayer that, upon final hearing, the bank ousted 
from the privilege operating this branch bank any other. de- 
murrer the information was interposed and the cause thereupon sub- 
mitted. The contention the state was upheld and the judgment ren- 
dered accordance with the 

The correctness the judgment challenged numerous specifica- 
tions error presenting final questions, which, for the purposes the 
case, may construed under two heads: (1) Whether the state statute 
valid applied national banks; (2) whether proceeding call 
national bank account for acts the kind here alleged may main- 
tained the state and whether the form remedy pursued sus- 
tainable. 

First. The Missouri statute (Sec. 11737, Mo. 1919) provides 
bank shall maintain its city branch bank nor receive de- 
posits pay checks except its own banking house.’’ That the facts 
alleged the information bring the case within that part the stat- 
ute which prohibits the maintenance branch banks and that the statute 
applies national banks conclusively established the decision 
the State Court, and confine ourselves the inquiry whether, thus 
applied, the statute valid. 

National banks are brought into existence under Federal legislation, 
are instrumentalities the Federal Government and are necessarily 
subject the paramount authority the United States. Nevertheless, 
national banks are subject the laws the state respect their 
affairs unless such laws interfere with the purposes their creation, 
tend impair destroy their efficiency Federal agencies, conflict 
with the paramount law the United States. National Bank Com- 
monwealth, Wall 353, 369; Davis Elmira Co. Bank, 161 275, 
283. These two cases are cited and follow under the law case 
lan Chipman, 164 347, 357, and the principle which they estab- 
lish said contain rule and exception; ‘‘the rule being the opera- 
tion general state laws upon the dealings and contracts national 
banks, the exception being cessation the operation such laws when- 
ever they expressly conflict with the laws the United States frus- 
trate the purpose for which national banks were impair their 
efficiency discharge the duties imposed upon them the laws the 
United States.’’ See also Waite Dowley, 527, 533. The ques- 
tion whether the Missouri statute falls within the rule within the 
exception. 
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Does conflict with the laws the United States? our opinion, 
does not. The extent the powers national banks meas- 
ured the terms the Federal statutes relating such associations, 
and they rightfully exercise only such are expressly granted 
such incidental powers are necessary carry the business for 
which they are established. Bullard Wall 589, 
593. Logan County Bank Townsend, 129 67, 73; California 
Bank Kennedy, 167 362, 366. Among other things, the Federal 
law (R. See. 5154), provides that the organization certificate the 
association shall specifically state ‘‘the place where its operations dis- 
and deposit are carried on, designating the state, territory 
district and the particular county, city, town another 
provision (R. 5190) required that ‘‘the usual business each na- 
tional banking association shall transacted office banking 
house located the place specified its organization 
Strictly, the latter provision, employing does, the article ‘‘an’’ 
qualify words the singular number, would confine the associations 
one office banking house. are asked, however, construe other- 
wise view the rule that words imparting the singular number may 
explained and applied several persons things, Section 
but obviously this rule not one applied except where neces- 
sary out the understanding the statute. See Garrigus 
Board Commissioners, Ind. 66-70; Moynahan City New York, 
205 181-186. there not only nothing the context 
the subject matter require the construction contended for, but other 
provisions the banking laws are persuasively the contrary. 
Section 5138, S., the minimum amount fixed propor- 
tion the population the place where the bank located. had 
been intended allow the establishment association not one 
bank only, but, addition, many branches saw fit, remark- 
able, say the least, that there should have been provision for ad- 
justing the the latter for determining how 
under what such branch banks might established for 
regulating them. Section 5155, provides that shall lawful for 
state bank branches, the capital being joint, assign and 
use the mother-bank and branches definite proportions, become 
national banking association and retain and keep opera- 
lated the amount capital assigned and used each.’’ This pro- 
vision, confined its terms, is, existing state institutions may 
fairly considered construing exception the general rule, and the 
presence safeguarding limitations the excepted case, with their 
entire absence from the statute otherwise, goes far the direction 
confirming the conclusion that the general rule does not contemplate the 
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establishment branch banks. This apparently was the. interpretation 

Congress itself, since two instances, least, special legislation was 
deemed necessary allow the establishment branch banks, viz., the 
Chieago Exposition, 1892, 71, Stat. 33, and the St. Louis Ex- 
position 1901, 864, Stat. 1444, Section 21, the existence the 

branch bank each instance being expressly limited the period 

two years. 

The construction the executive officer charged with the administra- 
tion the law has been with substantial uniformity, the same effect, 
and this view the Department Justice, well considered opinion, 
rendered May 11, 1911, Lowry National Bank Estab- 
lishment Branches. Op. Attorney General 81.* 

This interpretation the statute the Legislative Department and 
the executive officers the Government would far remove doubt 
its meaning any existed. See Tiger Western Investment 
Company, 221, 286,309; United States Hermanos Compania, 
209 377, 399. 

But said that the establishment branch bank the exercise 
incidental power conferred Section 5136 which Na- 
tional banking associations are vested with ‘‘all such incidental power 
shall necessary carry business The mere multi- 
plication places where the powers bank may exercised not, 
our opinion, necessary incident banking business, within the 
meaning the provision. Moreover, the reasons adduced against the 
existence the power substantively are conclusive against the existence 
incidentally for wholly illogical say that power which fair 
the statutes found denied, nevertheless exists 
incidental power. Certainly, incidental power can avail neither 
create powers which, expressly, reasonable implication, are with- 
held nor enlarge powers given; but only into effect those 
which are granted. Clearly the State statute, prohibiting branches, 
does not frustrate the purpose for which the bank was created, inter- 
fere with the discharge its duties the Government impair its 
efficiency federal agency. This conclusion would seem self- 
evident, but warrant for needed, sufficiently lies the fact 
that National banking associations have gone for more than half 
century without branches and upon the theory absence au- 
thority establish them. the non-existence such branches the 
absence power create them has operated operate 
the detriment the Government, such manner interfere 
with the efficiency such associations federal agencies, frus- 


*Our attention directed later opinion the Attorney General dated 
October 1923, which although terms affirming the earlier opinion announces 
limited rule which does not seem precise agreement with it, the extent 
the disagreement, accept the view the earlier one. 
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trate their purposes, inconceivable that the fact would not long 
since have been discovered and steps taken Congress remedy 
the omission. 

The State statute, applied National banks is, therefore, valid, 
and the corollary that obligatory and enforcible necessarily results. 
Unless some controlling reason forbids, and since the sanction behind 
that the State and not that the National Government, the power 
enforcement must rest with the former and not with the latter. 
demonstrate the binding quality statute but deny the power en- 
forcement involves fallacy may apparent the mere statement 
the proposition, for such power essentially inherent the very con- 
ception the law. insisted with great earnestness that the United 
States alone may inquire quo warranto whether National bank 
acting excess its charter powers, and that the State wholly with- 
plainly correct, but the attempt apply here proceeds upon mis- 
conception what the State seeking do, misconception which 
arises from confounding the relief sought with the cireumstances where- 
upon justify it. The State neither seeking enforce law the 
United States nor endeavoring call the bank account for act 
excess its charter powers. What the State seeking indi- 
and enforce its own law, and the ultimate inquiry which pro- 
pounds whether the bank violating that law, not whether com- 
plying with the charter law its creation. The latter inquiry 
preliminary and collateral, made only for the purpose determining 
whether the Sate law free act the premises whether its opera- 
tion precluded the particular case paramount law. 
determined that the power sought exercised the bank finds 
justification under any law authority the United States, the way 
open for the the State statute. other words the 
National statutes are interrogated for the sole purpose ascertaining 
whether anything they contend constitutes impediment the en- 
forcement the State statute, and the answer being the negative, they 
may laid aside further concern. 

The application the State statute the present case and the power 
the State enforce being established, the nature the remedy 
employed the question for State determination; and the judg- 
ment the State Court that the only way employed was appropriate 
unless involves denial due process law, which 
plainly does not. are now concerned with the question whether 
proceeding the nature quo warranto, according the general 
process the law fact appropriate. enough that the Supreme 
Court the State has held. Standard Oil Company Mo. 224 
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Iowa, 160 369, 393, this court said: ‘‘But clear that the Four- 
teenth Amendment way undertakes control the power 
State determine what process legal rights may asserted legal 
obligation enforced, provided the method procedure adopted for 
these purposes gives reasonable notice and various fair opportunities 
heard before the issues are decided. This being the case, was 
obviously not right, privilege immunity citizen the United 
States have controversy the State Court prosecuted determined 
last resort the State properly construed its own constitution 
and laws determining that the summary processes under those laws 
are applicable the matter which adjudged was purely the decision 
question State law binding upon its See also Louisville 
Co. Schmidt, 177 230, 236; Hooker Los Angeles, 188 
The judgment the Supreme Court Missouri therefore 

Affirmed. 


FOREIGN TRUST COMPANY HELD ENTITLED 
SUE FOREIGN EXECUTOR 


St. Louis Union Trust Co. Hoffstaedter, Supreme Court New 
York, 202 Supp. 71. 


Under section 160 the New York Decedent Estate Law pro- 
viding that executor appointed another state may sue 
sued New York ‘‘in his executor,’’ foreign banking 
corporation may sue foreign executor New York State. The 
fact that the statute uses the word bar the action. 

Under section 223 the New York Banking Law authorizing the 
appointment New York foreign trust company executor, 
provided there are reciprocal provisions the laws the state 
where the corporation has its domicile, Missouri banking corpora- 
tion not prohibited from suing foreign executor New York 
although there are such reciprocal provisions the laws 
Missouri. 


Action St. Louis Union Trust Company and another, executors 
the will Warwick Massey Hough, deceased, against Ethel Hoff- 
staedter. motion strike out separate defense. Motion granted. 

White Case, New York City (Ernest Fifield, New York 
City, counsel), for plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 350. 
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Dos Passos Bros., New York City (Cyril Dos Passos, New 
York City, counsel), for defendant. 


PROSKAUER, J.—By the separate defense challenged this mo- 
tion defendant claims that the plaintiff, St. Louis Union Trust Company, 
Missouri banking corporation, suing foreign executor, has 
sue. Section 160 the Decedent Estate Law (as added 
Laws 1920, 919, provides that: 


sue sued any court this state his capacity executor* 
like manner and under like restrictions nonresident may sue 

Defendant contends that, because the statute uses the pronoun 
cannot refer corporation. might with equal reason argued 
that could not refer woman. There abundant authority for 
this proposition that word like may appropriate cases in- 
terpreted referring corporation. Lewis Potter Common- 
wealth, 134 Ky. 837, 838, 121 643; Tioga Co., 
187, British Rul. Cas 253; 33-35, 767; Ann. 737. 

Defendant further claims, however, that section 223 the Banking 
Law provided that foreign trust company, which the law 
its own state may appointed executor, ‘‘may appointed and 
may accept appointment and may act executor of, trustee under, 
the last will and testament any deceased person this state,’’ pro- 
vided there are reciprocal provisions the law the given foreign 
state, and that, because there such reciprocal provision Missouri, 
this trust company cannot sue here. The statute obviously refers not 
the right the plaintiff begin suit here, but merely the right 
appointed executor this state our courts. This section 
avail defendant, either itself support her interpre- 
tation the Decedent Estate Law. 

Motion granted. 


EXECUTORS HELD NOT ENTITLED TO. FULL 
COMMISSIONS 


Story’ Estate, Surrogate’s Court, 202 Supp. 184 


Section 285 the New York Surrogate’s Court Act provides 
the surrogate must allow executor for his services, ‘‘and there 


similar decisions see Banking Law Journal Digest (Second 
Edition) 351. 
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more than one apportion among them’’ specified commissions 
based upon the sums money received and paid out. This pro- 
vision followed the words: ‘‘But this shall not apply case 
legacy The section further provides that 
the gross value the principal the estate amounts $100,000 
more, each executor ‘‘is entitled the full compensation prin- 
and income allowed herein sole 

Under this section, was held that, where the gross value the 
personal estate decedent was appraised $139,731.32, and the 
value the property specifically bequeathed was $100,642.73, leaving 
balance $39,088.59, each executor was not entitled full 
commissions. The executors were entitled but one commission 
apportioned among them. The court held that the exception 
specific legacies was applicable the subsequent provision allowing 
full commissions each executor, and that, therefore, the value 
the specific legacies must excluded ascertaining whether the 
estate exceeded $100,000. 


the matter the estate George Story, deceased. From 
order fixing the transfer tax, executors appeal. Appeal denied. 
Spencer, Ordway Wierum, New York City, for executors. 
Charles Curtin, New York City, for State Tax Commission. 


FOLEY, executors appeal from the order fixing the transfer 
tax the ground that one full commission has not been allowed each 
them deduction from the assets the estate. The gross value 
the personal estate appraised $139,731.32, and the value the 
property specifically bequeathed $100,642.73, leaving balance 
$39,088.59. The executors contend that they are each entitled full 
because the gross personal estate exceeds $100,000. 

Section 285 the Surrogate’s Court Act (as amended Laws 1921, 
440) provides that: 


the gross value the principal the estate fund accounted 
for amounts $100,000 more, each executor, entitled the 
full compensation principal and income allowed herein sole 


the previous language the same section, provided that the 
surrogate must allow sole executor for his services, ‘‘and there 
more than one apportion among them’’ commissions certain per- 
centage rates. Then follows the significant sentence: ‘‘But this shall 
intention the Legislature make this exception legacies 
applicable also the subsequent provision with respect full com- 
missions each executor. The value the legacies must there- 
fore excluded ascertaining whether the estate exceeds $100,000. 
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Under the theory the executors here, the mere coincidence that the 
value the property specifically bequeathed increased the estate above 
the amount fixed the section would subject the relatively small balance 
the estate double triple commissions. certain estates, 
reason the recent increase the rates, this rule might have the effect 
exhausting the entire residue. 

The order and the appeal the executors denied. 


PERSON PURCHASING NOTE PER CENT. 
DISCOUNT HOLDER DUE COURSE 


Tiefenthaler Biersach, Supreme Court Wisconsin, 196 
Rep. 211 


action note for $1,000 the maker defended the 
ground that the note was procured from him means fraud. 
appeared that the plaintiff purchased the note from indorsee for 
the sum $900. was held that the sum paid the plaintiff was 
not inadequate deprive him the status holder due 
course and charge him with notice any defense the note. 

was also held that the plaintiff was entitled recover the 
note spite the defendant’s contention that the note did not bear 
revenue stamp and that this was notice the plaintiff that there 
was consideration, and that the note was invalid. The court 
held beeause the evidence showed that, when the plaintiff bought the 
note, there was revenue stamp affixed thereto, and that, although 
stamp was placed the note when was executed, the payee had 
authority affix the stamp. 


Appeal from Cireuit Court, Milwaukee County; Walter Schinz, 
Judge. 

Action Tiefenthaler against Eugene Biersach. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Action promissory note. The note was executed Eugene 
Biersach June 20, 1921, the sum $1,000, payable himself 
months from date. was indorsed Biersach and delivered one 
Osborne payment for stock which defendant was receive later 
time. Thereafter the note was indorsed blank Osborne and de- 
livered one Owen. Owen sold the note July 1921, without in- 
dorsing it, plaintiff for $900. The note having been dishonored upon 
maturity, was duly protested and suit was begun against 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 427. 
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the maker civil court. The indorser, Osborne, was then fugitive 
from justice. 

Plaintiff testified that bought the note relying upon the judgment 
and statements Owen, who told him that had inquired the bank 
and found that the signature was good and that Biersach was the owner 
considerable property. Defendant testified that gave the note 
payment for stock, which was delivered future date; that the 
note was not effective until the delivery was made; that revenue 
stamp was placed upon the note until such delivery and that there 
was attached the note the time signing, paper setting out the 
foregoing agreement. This agreement was not pinned the note, but 
was fastened paper clips. 

Defendant testified that Osborne had said (Osborne) would have 
place stamp the note before would valid. The note was 
introduced evidence. bore revenue stamp, upon which had been 
indorsed the initials ‘‘E. B.’’ and 


the close the testimony the court directed verdict for plain- 
tiff for the amount the note, with interest, and judgment was ordered 
accordingly. The court affirmed the judgment. 

Seefeld, Milwaukee, for appellant. 

Henry Bendinger, Milwaukee, for respondent. 


JONES, (after stating the facts claimed 
counsel for appellant that the note question was obtained fraud; 
that the title Osborne, who negotiated the note, was defective; and 
that under sections 1676—25 and 1676—29, Stats., the burden was 
placed upon plaintiff prove that acquired title holder due 
course. claimed respondent’s counsel that the representations 
made the time the execution the notes did not amount fraud, 
within the meaning section 1676—25. shall not discuss this 
question, since are convinced that plaintiff met the burden proof 
required section 1676—29, Stats. 

Only two objections are raised the adequacy the proof that 
plaintiff became holder due course under section 1676—21, Stats. 
The first that procured the note discount. The note $1,000 
was purchased for $900 persons dealing commercial paper, after 
plaintiff was assured one the partners that the note was all right. 
Undoubtedly, plaintiff had bought the note, given person known 
solvent, for mere nominal sum grossly inadequate price, 
would constructive notice the invalidity the note 
the hands the seller, and would have bought his 
peril. Witt Perkins, Wis. *473; Ruling Case 
Law, 1079. plaintiff this case paid about per 
the face the note. seems very clear under the 
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authorities that this was such inadequacy charge him with 
notice any defense. Bange Flint, Wis. 544; Heath Silver- 
thorn Lead Co., Wis. 146; Ruling Case Law, 1079. See 

next claimed that the note was unstamped, and that this was 
notice the plaintiff that there was consideration, and that the note 
was invalid. This claim based the fact that there was attached 
the complaint copy the note, which did not appear that 
any stamp was affixed. When the note was offered evidence, 
appeared duly stamped; the stamp being the back the note. 
The testimony was undisputed that when the plaintiff bought the note 
had the stamp affixed, shown the trial. There was testimony 
explaining that the omission mention the stamp the complaint was 
due the inadvertence the attorney who prepared the pleading. 

The subject stamping the note was discussed when was executed, 
and plainly appears from defendant’s testimony that the indorsee 
had authority affix the stamp. There was proof that there was 
any fraud this respect. There has been much discussion the 
effect failure stamp instruments this character; many the 
courts holding that the provisions the Internal Revenue Act apply 
only the federal courts. Corp. Jur. 112; Ruling Case Law, 
923. 

Without entering upon this conclude that under the 
evidence and the decisions this court the note was properly received 
evidence, and that jury question was presented. Rheinstrom 
Cone, Wis. 163, Am. Rep. 48; Timp Dockham, Wis. 440; State 
rel. Hemmy Miller, 173 Wis. 412, 179 .W. 815, 181 745. 

Judgment affirmed. 


BONDS LOST THEFT HELD COVERED 
INDEMNITY BOND 


Kahn Maryland Casualty Co., California District Court Appeal, 
218 Pac. Rep. 452 


person requested the plaintiffs, who were brokers, sell him 
Liberty Bonds. When called for the bonds expressed desire 
purchase other securities, and while the clerk was writing the 
order therefor, took the Liberty Bonds and left the plaintiffs’ office. 
left the counter forged check for amount excess the 


similar decisions see Banking Law Journal Digest (Second 
Edition) 470. 
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price the bonds and the other securities. This check was deposited 
bank the plaintiff’s cashier but withdrawn the following 
morning. 


action indemnity bond issued the defendant com- 
pany indemnifying the plaintiffs against the loss bonds and other 
securities resulting from theft, but not from forgery, was held that 
the bonds were stolen and not lost forgery. judgment favor 
the plaintiffs was affirmed. 


Action Ira Kahn and others, individually and copartners doing 
business Barth Co., against the Maryland Casualty Company. 
From judgment for plaintiffs, defendant appeals. 

John Ralph Wilson and Charles Morris, both San Francisco, 
for appellant. 

Jesse Steinhart and John Goldberg, both San Francisco, for 
respondents. 


ST. SURE, plaintiffs indemnity bond de- 
fendant for the market value certain Liberty bonds owned and lost 
them. Judgment went for plaintiffs. Defendant appeals. 

Under the terms the indemnity bond sued defendant agreed 
protect plaintiffs against any loss, not exceeding $50,000, bonds, de- 
bentures, certificates, other similar securities which plaintiffs 
may have pecuniary interest for which they are legally liable, sus- 
tained the insured during the life the agreement, through robbery, 
burglary, theft, holdup, whether effected with without violence, 
with without negligence the part any the employees plain- 
tiffs. Another provision the agreement reads follows: 

bond does not cover any loss directly indirectly 
means forgery, unless the forgery committed by, with the col- 
lusion of, one more the employees *’’ the insured. 

Provision made the bond for the giving notice loss and for 
furnishing the indemnity company with itemized statement thereof 
within certain period after the loss suffered. These provisions were 

with, and the claim both instances rejected defendant, 
whereupon this suit was brought. 

The sole question presented this whether the cireum- 
stances set forth show that the bonds for which indemnity claimed 
were stolen, whether their loss was due, directly 
forgery, without collusion any employee the plaintiffs. The former 
the latter, defendant’s. Plaintiffs are copartners, 
engaged the stock and bond brokerage business San Francisco 
Barth Co. They buy and sell securities for clients and charge 
mission for doing. 

November 15, 1920, stranger entered the office plaintiffs and 
asked sold Liberty bonds for clerk explained the method 
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buying the bonds for him through exchange, and the stranger signed 
order, filled the clerk, for Liberty bonds whose face value 
amounted $3,500, using the name Kennard. Later telephoned, 
asking the bonds were ready. Without waiting for investigation, 
said would later the day. About o’clock the afternoon 
returned and the same clerk attended him, who went the cage 
get the bonds and bill for the customer. The cashier being out, 
stepped into the cage himself, and found the package bonds for this. 
particular customer with the bill and delivery tag attached. The cus- 
tomer had crossed the room, that stood before the wicket the 
being handed the bill, the customer remarked that had 
more money, asked the price Standard Oil stock, and asked the clerk 
take his order for two shares. With the Liberty bonds the counter 
inside the grill the cage, between the customer and himself, the clerk 
began writing order for the Standard Oil stock. When looked 
again the bonds and the customer were nowhere seen, and the 
counter before him was ‘‘slip paper,’’ check the Standard Oil 
Company the order Kennard Bierce, indorsed, ‘‘Kennard 
Bierce, per K..’’ This check had not been tendered the 
payment, and the statement the customer had been concerning 
transaction ‘‘for 

The cashier’s cage plaintiff’s office faces north. counter separat- 
ing the employees from the public part the office runs right 
the cashier’s cage east and west, directly opposite doors opening 
the north side California street. gate through this counter the 
exit for behind and back the cashier’s cage well. 
from going from the around place behind this counter, 
whence could see straight out through the open doors onto California 
street, the clerk did nothing apprehend the customer. then spoke 
the office manager and handed him the check which had been left and 
which was for amount some $700 excess the bill for Liberty 
bonds, some $70 excess the combined bill for the Liberty bonds 
and the amount for which the Standard Oil stock was expected 
secured. The manager turn handed the check the cashier, who de- 
posited the bank. member the firm was the office the 
time. the following morning, o’clock earlier, member the 
firm ordered the check withdrawn from the bank, and was returned 
plaintiffs unpaid. 

During the morning, subsequent the withdrawal the check, 
telephone communication was had the plaintiffs’ office with that 
Kennard Bierce Los Angeles, and was ascertained that Mr. Ken- 
nard had not been San Francisco the previous day. Prior the trial 
Mr. Kennard testified that some one telephoned him from San Francisco 
about this date, between and o’clock the morning; that did not 
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-know who was, but was under the impression that was from the office 
the Standard Oil Company. also testified that the questions asked 
were his age, appearance, and his presence San Francisco the day 
previous. this state affairs, evidently the theory that the com- 
munication testified Kennard was not sufficiently connected up, de- 
fendant asks hold error the action the trial court allowing 
the clerk’s testimony this point. think the telephone communica- 
tion was sufficiently identified the clerk establish that testified 
Mr. Kennard himself, and, having been thus established, see 
error admitting the former’s testimony. That was later time 
than the action taken plaintiffs withdrawing the check from the 
bank supports their contention, think, that reliance was placed 
the check. 

Appellant also urges error the admission evidence testimony 
the clerk that conversation with any one the office plaintiff 
was had him the validity the check. Though this testimony 
direct examination would have been objectionable tending es- 
tablish implied negative statement, think that the trial court was 
entitled receive the redirect examination plaintiffs rebut the 
inference following the one circumstance the deposit the check 
the ordinary course business, brought out defendant cross- 
examination, that plaintiffs were acting what they considered valid 
check. 

The third error assigned appellant the admission evidence 
testimony that the withdrawal the check was made prior the tele- 
phone communication between the office Barth Co. and Kennard 
Bierce Los Angeles. The same may said with respect this evi- 
dence that respecting testimony conversations regarding the 
validity the check. 

The entire contention appellant, without citation any cases 
point, that the bonds were obtained through forgery, and that there- 
fore not liable plaintiffs under its indemnity bond. agree with 
the lower court that the bonds were stolen person calling himself 
Kennard, regardless what his name may have been, and that the fact 
that left behind him check some $700 excess the value the 
bonds away only strengthens our belief, addition the evi- 
dence the record, that forgery played part—as plaintiffs—in 
his securing and making away with them. Appellant calls attention 
the fact that the addition the value the two shares Standard Oil 
Stock which assumed order the bill for the bonds would reduce 
the excess some $70, but cannot see that this fact adds any force 
their argument. Men not generously dispense with what 
theirs, nor pay advance usual thing for what not yet forth- 
coming. 
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The fact that the check was deposited the bank does not appeal 
with the same force that seems have for appellant. There was 
member the firm present when the action was taken; there 
evidence show why was done. The occurrence took place late the 
day, after regular banking hours. before o’clock the following 
morning, before banking hours, and the first opportunity offered, 
member the firm acted repudiation the check ordering its 
withdrawal. 

Appellant has cited cases that are point, and believe 
that the lower court was correct its rulings and holding. 

The judgment affirmed. 


NOTICE DEFECT SELLER’S TITLE RE- 
QUIRED DEFEAT RIGHTS 
PURCHASER NOTE 


Gold Bros. Security Co. Fidelity Trust Co., Supreme Court South 
Dakota, 195 Rep. 830 


The plaintiff, Gold Bros. Security Co., was the owner promis- 
sory note secured real estate mortgage. Relying upon the 
representation person known Frank Wood that had 
customer for farm loans, the plaintiff indorsed the note blank, 
executed and acknowledged assignment blank the mortgage, 
and forwarded the note, mortgage, and assignment Wood with 
directions return the papers together with his remittance. 

Thereafter Wood, pretending the owner the note and 
mortgage, pledged them with the defendant security for loan 
himself. Upon his default payment the defendant inserted its 
name indorsee the note and assignee the mortgage and had 
the assignment recorded. 

this action brought the plaintiff have the assignment 
canceled judgment was given for the defendant. affirming the 
judgment the court held that the absence bad faith the part 
the note, the defendant was holder due course the note, and 
consequently the mortgage. 


Appeal from Cireuit Court, Grant County; Frank Anderson and 
John Hughes, Judges. 

Action the Gold Bros. Company and others against the 
Fidelity Trust Company and the Fidelity National Bank Trust Com- 


similar decisions see Banking Law Journal Digest (Second 
412. 
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pany. From judgment for defendant, and from order overruling 
motion for new trial, plaintiffs appeal. Affirmed. 

Thad Fuller, Millbank, and Howard Fuller, Pierre, 
appellants. 

Campbell Fletcher, Aberdeen, and Bowersock Fizzell, 
Kansas City, Mo., for respondent. 


GATES, J.—This action was brought determine the ownership 

promissory note for $1,200 and mortgage certain quarter section: 
land Grant county given secure the payment said note. The- 
note and mortgage were payable and were owned Gold Bros. Se- 
Company, South Dakota corporation hereinafter referred as. 
the plaintiff. Some four months after the execution the note and mort- 
gage, plaintiff received telegram from one Frank Wood, Kansas. 
City, Mo., the effect that had for about $6,000 farm 
loans, and, plaintiff could supply such make assignments. 
blank such securities, and that would remit for same. Pursuant 
such telegram, plaintiff indorsed said note blank, and executed and 
acknowledged assignment blank the said mortgage, and for- 
warded the note and mortgage, and the blank assignment thereof, and’ 
also abstract the title the land the mortgage, said 
Wood. the letter transmittal said papers, 
directed Wood return said papers together with his remittance, ad- 
vising plaintiff the name the purchaser the note and mortgage- 
and that plaintiff would then fill out the assignment, have the same re- 
corded, and return Wood. Wood failed dispose said note and 
mortgage proposed said telegram, and failed return the same to- 
plaintiff directed, and shortly thereafter, pretending and 
that was the owner said note and mortgage, pledged the same to- 
defendant security for loan from defendant himself. defaulted 
the payment the said loan, whereupon defendant inserted its own 
name indorsee the note and assignee the mortgage, and caused 
said assignment recorded the office the register deeds 
Grant county. Plaintiff then brought this action, which asks 
have the said assignment canceled and set aside, and that plaintiff de- 
the owner said note and mortgage. Findings fact and’ 
judgment were for defendants, and plaintiffs appeal. 

contended appellants that the question determined 
this appeal whether defendant had such knowledge would have put 
prudent person upon inquiry the extent Wood’s authority 
dispose the note and mortgage and that upon that question the evidence 
would clearly preponderate favor appellants. concede that 
evidence would preponderate were that the question before us. 
concede that the law this state was contended for appellants. 
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prior the adoption the Negotiable Instruments Law but the adoption 
that law aligned this state with what known the majority rule. 
Now the right holder negotiable instrument for value before 
maturity cannot defeated without proof actual notice the defect 
the seller’s title bad faith the part the purchaser. Rev. 
Code 1919, 1610, 1760; Oschenreiter Block, 154, 
736. 

The findings the trial court, sustained the evidence, negative any 
bad faith the part defendant and negative actual notice its part 
the defect Wood’s title the note. Defendant was therefore 
holder due course the note, and consequently the mortgage se- 
eurity, and the judgment and order the trial court should be, 
they are, affirmed. 


POLLEY, (dissenting).—There but one question de- 
termined this case, and that is, Was the defendant innocent pur- 
chaser the note and mortgage, did have such knowledge would 
put prudent person upon inquiry the extent Wood’s authority 
dispose said note and mortgage? The note upon its face negoti- 
able, and had not been accompanied the mortgage and the blank as- 
signment thereof, there nothing that would have given rise sus- 
picion that Wood was exceeding his authority disposing the note 
and mortgage. His possession and apparent ownership gave him, prima 
facie least, authority fill the blank name the indorsee the 
note either with his own name the name the party whom sold 
it, could leave blank and the party whom sold fill 
such blank. Code 1919, 1739. But the assignment the mortgage 
presents entirely different situation. mortgage not negotiable 
instrument, neither the assignment the mortgage, and the techni- 
eal sense which that term used the statute there such thing 

The transfer the note alone would have carried with the security 
the mortgage. Code 1919, 1551. And the transferee could upon de- 
fault have gone into court equity and foreclosed the mortgage and 
had the mortgaged property subjected the payment the note, but 
could not have advertisement. Kenny al. McKenzie, 

But defendant was not dealing for the note alone. addition the 
note was the mortgage, the assignment thereof, and abstract title 
the real estate described the mortgage. was shown the evi- 
dence the case that the defendant looked the security rather than 
the note for its protection. was apparent from the instruments ac- 
companying the note that the mortgage was still the property Gold 
Bros., least would take some act them, agent au- 
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thorized thereto writing, fill the assignment the mortgage. 
Code 1919, 1249. This condition the security was sufficient put 
defendant upon inquiry. Ordinary prudence required that call upon 
Wood for his authority negotiate the mortgage, upon Gold Bros. 
the assignment. Such inquiry would once have disclosed 
the fact that Wood had authority transfer deliver the note 
mortgage any one whatever. Defendant knew matter law that 
had authority insert its name the assignment the mortgage 
and that such act conferred rights upon it. Defendant did not act 
good faith under the provisions either section 1610 section 1760, 
and Oschenreiter Block, 154, 173 736, the note in- 
volved was not accompanied any instrument circumstance sug- 
gest inquiry the holder’s title the note. 

The principle involved this case the same that Ellis 
Wait, 454, 229. that case the defendant executed 
and acknowledged mortgage with the amount secured thereby 
left blank, but with the understanding with the agent the plaintiff 
that the amount should not exceed $1,000. After the mortgage had been 
executed and acknowledged, and without the knowledge the de- 
fendant, the amount was inserted $1,500 instead $1,000. regard 
the effect such act this court said: 


mortgagee, taking the mortgage with notice that was 
executed blank, and filled agent, takes with full knowl- 
edge that was imperfect mortgage came from the hands the 
maker, and that, unless the same filled the agent strictly 
pursuance the authority conferred, the maker not bound it, and 
that not his mortgage. If, having notice the defect the mort- 
gage, the mortgagee chooses take and rely upon the good faith 
the agent filling the blank, without requiring the mortgage 
reacknowledged after the blank filled up, assumes the risk that 
filled with the authority conferred upon the agent, 
and, not done, the mortgage will void the party whose 
instructions have not been followed. think there injustice 
requiring mortgagee dealing with agent, under the circumstances 
disclosed the case bar, ascertain the extent the agent’s authority 
fill the blank, and requiring him assume the risk the agent ex- 
ceeding his 


true that the defendant this case did not have actual 
edge Wood’s lack authority dispose the note and mortgage 
the manner which did, but such inquiry was reasonably sug- 
gested inspection the papers accompanying the note would 
once have disclosed such knowledge. 

From this follows necessarily that defendant was not innocent 
purchaser and acquired interest, against plaintiff, the note and 
mortgage involved. 

The judgment and order appealed from ought reversed. 
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PAYMENT PREMIUM FOR SURETY BOND 
AFTER DUE DATE 


National Surety Co. First National Bank Florala, Circuit 
Court Appeals, 293 Fed. Rep. 377. 


The National Surety Company signed two fidelity bonds surety 
for the cashier and assistant the First National Bank 
Florala. Each bond contained the provision that the bond would 
void unless the premium charged was actually paid within 
after became due and payable. 

action the bonds the National Surety Company alleged 
that the premium was not paid when due and payable, and was not 
paid until after the discovery some the acts em- 
bezzlement for which the plaintiff bank was seeking recover. 

was held that this allegation was defense the action be- 
did not state that payment the premium was not made 
within days. was also held that receipt the premium after 
the due date constituted waiver the time payment 
bind the surety company for acts the bank employee’s occurring 
prior such receipt, and that the surety company could not there- 
after avoid liability tendering back the premium. 


Action law the First National Bank Florala against the Na- 
tional Surety Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Edmund Beckwith, Montgomery, Ala. (Arrington Arrington 
and Fred Ball, all Montgomery, Ala., the brief), for plaintiff 
error. 

Powell, Greenville, Ala., and Crum, Montgomery, 
Ala. (Albritton Albritton, Andalusia, Ala., and Steiner, Crum 
Weil, Montgomery, Ala., the brief), for defendant error. 


CALL, District Judge—In this suit the First National Bank 
Florala, Ala., sued the Nationa! Surety Company, seeking recover 
two bonds, one surety for Bryan, Jr., for $5,000, and the other 
surety for Jas. Parrish for $10,000; Bryan and Parrish 
assistant cashier. This suit was brought the state court, and re- 
moved the defendant the United States District Court, where 
pleas were filed. The plaintiff demurred all the pleas except the first 
and second, and the hearing the demurrer was sustained the fifth, 


NOTE—For similar decisions see Banking Law Journal Digest (Second. 
Edition) 
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sixth, thirteenth, fourteenth, fifteenth, and sixteenth. Error assigned 
the ruling each these pleas. 

The fifth and sixth pleas allege that the bond contained the provision 
that the bond would void unless the premium charged was actually 
paid within days after the same becomes due and payable, and said 
premium was not paid when due and payable, and not paid until after 
the the larceny embezzlement. The thirteenth and four- 
teenth pleas allege that the annual premium said bond was due and 
payable February 1917, advance, and that said premium was 
not paid when due and payable, and was not paid until the discovery 
some the acts embezzlement larceny, and that said premium 
was tendered plaintiff. Plea the third count, and alleges that 
the premium the bond was due and payable February 1917, and 
avers that the premium for the annual period was not paid when due and 
payable, and was not paid until after the acts embezzle- 
ment had been committed, and for this reason the plaintiff not entitled 
for any such acts committed after February The 
sixteenth plea the same effect the fifteenth, except that further 
alleges knowledge the plaintiff the acts larceny embezzlement 
before the payment the premium. 

does not seem that the errors assigned the action 
sustaining the demurrer the fifth and sixth pleas need discussed. 
They patently set defense the action brought. 
moment that the payment the premium was not made until after the 
discovery the embezzlement, made within the days 
pleaded, and nowhere alleged that said payment was not made within 
that period. 

The assignment errors the court’s action sustaining the de- 
murrers the thirteenth, fourteenth, fifteenth, and sixteenth pleas are 
equally untenable. The thirteenth and fourteenth pleas allege the 
premium was payable February 1917, advance, and that the 
premium was not paid when due, and was tendered plaintiff. aver- 
ment either the thirteenth fourteenth plea that the bond would 
void reason the nonpayment premium, and this necessary 
the nonpayment premium when due defense the action. 
Tender the premium received after due date would not help the 
matter. Receipt the premium after the due date would such 
waiver the time payment bind the defendant for the breaches 
prior such recepit. 

Pleas and need discussion, except remark that they not 
purport the whole complaint, and, true, only pro tanto 
the amount recovered. 

But, even though the trial court had erred its ruling these 
demurrers, would error without prejudice, for every fact pleaded 
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either these pleas could proven under the first plea—that the 
allegations the complaint were untrue. 

Error also assigned the court’s action denying the motion 
for new trial. long line decisions, this assignment not 
this court. 

The judgment the lower court will 


NOTE DATED AND PAYABLE CHICAGO 
GOVERNED ILLINOIS LAWS 
LIABILITY MAKER 


Jefferis Kanawha Fuel Co., Supreme Court Wisconsin, 196 
Rep. 238. 


action three notes, payable Chicago, each which was 
‘‘Chicago, Illinois, January 31, 1921,’’ one the makers con- 
tended that under the laws Wisconsin, where she signed the notes, 
-she was not liable the notes because she was married woman who 
signed them the request her husband and because her separate 
was not benefited affected any way the transaction. 
was held that since the notes appeared their faces have 
been made Chicago, and presumptively were delivered there, and 
‘since they were made payable Chicago, they should regarded 
Illinois contracts and, therefore, the law Illinois should apply 
all questions concerning the liability the makers 
indorsers. Consequently, the notes under the law Illinois were 
enforceable against the defendant, she was held liable thereon. 


Action Wilson Jefferis and another, copartners 
Co., against the Kanawha Fuel Company and others. From 
order sustaining demurrer her answer, defendant Lottie Austin 
appeals. Affirmed. 

August 11, 1922, judgment warrants attorney three 
‘sory notes each for $5,000 was entered against the defendants Kanawha 
Fuel Co., corporation, Austin, and the appellant, Lottie Aus- 
tin, for $14,517.52, principal and interest then due. Subsequent proceed- 
ings were had behalf appellant that such judgment was opened 
sufficiently permit her answer. substance her answer was 
follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 32. 
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She admitted the signing the notes set forth the complaint. Each 
these notes was dated, January 31, 1921,’’ and each: 
contained the following: 


value received either us, jointly and severally, prom- 
ise pay the order myself ourselves $5,000 the banking house: 


And each was duly indorsed the said makers. 
She alleged that the defendant Austin was her husband, ma- 
jority stockholder and president the defendant Kanawha Fuel Co. 
that the latter was Wisconsin corporation doing coal business Mil- 
waukee, and that said notes were for its sole use and benefit; that 
has interest said corporation except owner one share 
that she has separate estate inherited from her father 1884; that her 
domicile and has been Wauwatosa, Wis., where she signed said notes: 
her husband’s ‘‘that the business procuring the notes was 
transacted Wisconsin’’; that she received directly indirectly 
part the proceeds the loan evidenced the said notes; that her sep- 
arate estate was wise benefited affected such loan; that she- 
asserted her common law inability reason coverture make bind- 
ing promise pay money under such that her obliga- 
tion, any, arose prior the taking effect the Woman’s Right Law 
(Chapter 529, Laws 1921) that the plaintiffs are non-residents, 
the above-stated facts, and are seeking remedy the courts 
sin against and that there conflict the laws the 

states regarding her liability married woman. 

Upon such answer she prayed for dismissal the action her. 
Plaintiffs demurred such answer, and, such demurrer being 
she appealed. 

Quarles, Spence Quarles, Milwaukee (Kenneth Grubb, Mil-- 
waukee, counsel), for plaintiffs. 

Charles Mann, Milwaukee, for defendants. 


ESCHWEILER, (after stating the conceded’ 
that, the liability the defendant Mrs. Austin determined 
under the law Wisconsin stood the time the making these- 
notes, her defense coverture good. If, however, the question 
determined under the law the state Illinois, the holding the- 
trial court that she liable must sustained. Such being the conceded 
situation, reference the several statutes decisions the 
states those points necessary. 

The notes express made Chicago and presumptively were de- 
livered there. They are made payable Chicago. From these facts, 
and particularly the latter, the presumption arises that the parties to» 
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the transaction intended these notes Illinois contracts, and subject, 
far questions might arise concerning the liability the makers 
indorsers thereof, the law rather than the laws the 
domicile one more them, the forum, other than Illinois, 
where relief might sought. That parties contract may expressly 
impliedly agree that the law jurisdiction other than that the 
domicile the place signing shall control beyond question. Brown 
Gates, 120 Wis.. 349, 352, 221, 205, Ann. Cas. 85; 
Int. Harvester Co. McAdam, 142 Wis. 114, 118, 124 1042, 

The mere fact that she signed these notes Wisconsin her hus- 
band’s request, and with the possible mental reservation nevertheless 
preserving her freedom from liability reason the Wisconsin Jaw 
coverture, not sufficient overcome the well established rule that 
promising pay Illinois she binds herself performance the 
law that state; there being nothing her doing contrary any 
rule policy the ground good morals the forum here. 
consider her contention untenable, and that the demurrer her 
answer was properly sustained under such authorities follows: Welch 
Gillett, 146 Wis. 61, 130 879; Hackley Nat. Bank Barry, 
139 Wis. 96, 100, 120 275; Milliken Pratt, 125 Mass. 374, 
Am. Rep. 241; Browns Valley State Bank Porter, 232 Fed. 434, 146 
428. 

Order affirmed. 


STATUTE PROVIDING FOR ESCHEAT UN- 
CLAIMED DEPOSITS STATE BANK 
HELD VALID 


Security Savings Bank State California, Supreme Court, 
Sup. Ct. Rep. 108 


Section 1273 the California Code Civil Procedure and 
tion the California Bank Act, authorizing the state institute 
proceedings compel the transfer any bank deposit standing 
the name depositor, who not known the managing officer 
the bank alive, where the deposit has not been added 
drawn upon for more than years and the depositor has not within 
that time filed with the bank any notice showing his present address, 
not violate the rights guaranteed state bank the contract 
clause and the due process clause the Federal Constitution. 


NOTE—For similar decisions Banking Law Journal Digest (Second 
Edition) 335. 
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Note—These statutes were held invalid applied deposits 
national banks First National Bank California, published the 
July, 1923, issue The Banking Law Journal page 453. 


Error the Supreme Court the state California. 

Action the state California against the Security Savings Bank 
and others. Judgment escheating certain bank deposits the state was 
affirmed the Supreme Court California (186 Cal. 419, 199 Pae. 
791), and defendant bank brings error. Affirmed. 

Messrs. Warren Olney, Jr., and Greene, all 
San Cal., for plaintiff error. 

Mr. U.S. Webb, San Francisco, Cal., for the state California. 

Mr. Justice BRANDEIS delivered the opinion the Court. 

This suit was brought the state California have transferred 
certain deposits the Security Savings Bank which had been un- 
claimed for more than years, and have these declared escheat. The 
bank and the depositors were named defendants. The bank was 
served personally and defended. The depositors were served publica- 
tion, but none them appeared. The bank California corporation 
and has its only place business there. The last known residences 
the depositors are not stated. All the proceedings were conformity 
with 1273 the California Code Civil Procedure and Section 
its Bank Act (Stat. 1915, 608, 1106). judgment for the 
plaintiff was affirmed the highest court the state. State Security 
Savings Bank, 186 Cal. 419, 199 Pac. 791. The case here writ 
error under Section 237 the Judicial Code amended (42 Stat. 366, 
54). The question for decision whether the statutes violate rights 
guaranteed state bank the Federal Constitution. claimed that 
they are obnoxious both the contract clause and the due process clause 
(Const. 14, $1). 

The substantive provision the legislation this: bank 
has not been added drawn upon the depositor for more than 
years, and one claiming the money has, within that period, filed with 
the bank any notice showing his present residence, and the president 
managing officer the bank does not know that the depositor alive, 
then the bank shall, upon entry judgment establishing these facts, 
deposit with the state treasurer the amount the deposit and 
lations. The suit cannot begun until after the expiration the 
years. The statute does not effect immediate escheat upon the lapse 
the years. provides for taking over the deposit when adjudged 
the action. valid claim deposit duly made any time prior 
entry the judgment prevents its transfer the state. Mathews 
ings Union Bank Trust Co., Cal. App. 45, 48, 184 418; State 
Savings Union Bank Trust Co., 186 Cal. 294, 298, 199 26. 
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The procedural provision this: The suit brought the Attorney 
Sacramento county. Upon the bank, personal service must 
made. Upon the depositors, service made publication 
the summons for four weeks newspaper general circulation pub- 
‘lished that county. With the summons notice must also pub- 
lished, requiring all persons other than the named defendants appear 
show cause why the moneys involved the suit shall not depos- 
ited with the state treasurer. Any person interested may become party 
the suit. The judgment entered requires the ‘‘banks forth- 
with deposit all such moneys with the state treasurer, received, 
for and paid out the same manner and the 
same provided the case other escheated property.’’ For 
period five years after entry the judgment any person not 
may sue the state recover the moneys re- 
the case infants and persons unsound mind, the period 
extended for one year after removal the disability. Code Civil 
Procedure, 1272. 

The unclaimed deposits are debts due California corporation 
with its place business there. State Anglo London Paris National 
Bank, 186 Cal. 746, 753, 200 Pac. 612; State Savings Bank, 
186 Cal. 419, 423, 199 791. The debts arose out contracts made 
performed there. Farmers’ Merchants’ Bank Federal 
Reserve Bank, 262 649, 660, Sup. Ct. 651, Ed. Thus 
the deposits are clearly intangible property within the state. Over this 
intangible property the state has the same dominion that has over 
tangible property. Pennington Fourth National Bank, 243 269, 
Sup. Ct. 282, Ed. 713, 1917F, 1159; Bank Jasper 
First National Bank, 258 112, 119, Sup. Ct. 202, Ed. 490. 
was settled Provident Institution for Savings Malone, 221 
660, Sup. Ct. 661, Ed. 899, (N. 1129, that where 
the procedure appropriate, neither the due process clause, nor any 
right the bank under the contract clause, violated law requir- 
ing pay over the state depositary savings deposits which have 
long remained unclaimed. Compare Cummins Reading School Dis- 
trict, 198 458, Sup. Ct. 721, Ed. 1125, Ann. Cas. 1121; 
Blinn Nelson, 222 Sup. Ct. Ed. 65, Ann. Cas. 
1913B, 555. The contract deposit does not give the banks tontine 
right retain the money the event that not called for the de- 
positor. gives the bank merely the right use the depositor’s money 
until called for him some other person duly authorized. the de- 
posit turned over the state obedience valid law, the obliga- 
tion the bank the depositor discharged. Louisville Nashville 


— 
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the bank’s whether the state receives the money merely de- 

The statutory service reasonable, and the court required hear 
any one who may appear the suit. The objections urged the notice 
are not that insufficient time allowed for entering appearance, 
Roller Holly, 176 398, Sup. Ct. 410, Ed. 520; and 
Goodrich Ferris, 214 71, Sup Ct. 580, Ed. 914; that 
the contents the notice fail convey the required information, 
Grannis Ordean, 234 385, Sup. Ct. 779, Ed. 1363. The 
objections taken are the order and the place publication. 
urged that the notice insufficient, because service may not made 
publication until has been shown affidavit that personal service 
impossible impractical. Such affidavit common requirement 
statutes providing for service publication absent defendants. 
Compare Romig Gillett, 187 111, Sup. Ct. 40, Ed. 97; 
Jacobs Roberts, 223 261, Sup Ct. 303, Ed. 429. But 
not constitutionally indispensable. The reason for requiring the 
affidavit that ordinarily personal service would more likely ac- 
quaint defendant with the pendency the suit. But here the general 
facts which underlie the legislation establish the futility such re- 
quirement. may that California banks usually endeavor as- 
the whereabouts depositors whose accounts have remained dor- 
mant for many years. The statute applies only deposits the name 
person who not known the president managing officer the 
bank alive, whose account has not been added drawn upon for 
years, and who has not filed within that time any notice claim 
giving his then residence. The Legislature evidently assumed that 
would impossible serve such depositors personally. The Supreme 
Court the state held that the Legislature was warranted this as- 
sumption. The owners the deposits were, therefore, treated like per- 
sons unknown. Compare Leigh Green, 193 79, Sup. Ct. 390, 
Ed. 623. cannot say that the view entertained the Legis- 
lature and the state courts was unreasonable constitute denial 
due process. 

further argued that the publication prescribed not reasonable 
notice, because made Sacramento county, instead the county 
which the bank located. The Legislature apparently assumed that 
publication Sacramento county would more likely attract the 
attention the depositor, those claiming under him, than publica- 
tion the city which the bank was located. Support for that opinion 
may found the statutes which have required savings banks (and 
later all banks) publish annually newspaper the city which 
located statement showing the amount each deposit therein, the 
name and last known residence each depositor, and the fact his 


THE BANKING LAW JOURNAL 117 


death, known, all cases where the depositor has not made deposit 
withdrawal for years next preceding, unless the depositor known 
living the deposit less than $50. Stats. 1893, 183; Stats. 
1897, 27; Civil Code, Such annual publications, seen, 
would apt remind depositor his account, even were not 
suggestion, his next kin. The fact that, after nine more such pub- 
the local newspaper, deposit remains unclaimed, affords 
the Legislature some basis for thinking that the further publication pro- 
vided for these proceedings would more apt accomplish the pur- 
pose actual service, made the county which the state capital 
located. The highest court the state deemed the prescribed publica- 
tion Sacramento county reasonable notice. have ground for 
saying that was not. Obviously the question ‘‘is one local experi- 
ence, which this court ought very slow declare that the state 
Legislature was wrong its facts’’ abused its discretion. Patsone 
Pennsylvania, 232 138, 144, Sup. Ct. 281, Ed. 539; Adams 
Milwaukee, 228 572, 588, Sup. Ct. 610, Ed. 971. 

the opinion below was suggested that the statute may con- 
strued permitting depositor, although named defendant the 
Attorney General’s suit, make claim against the state, under Sec- 
tion 1272, any time within the five years( the extended period) 
after final judgment, did not appear the suit. depositor 
had appeared, the point was not passed upon; and the state court ex- 
pressly left open the rights depositors and their privies respect 
escheat. State Security Savings Bank, 186 Cal. 419, 431, 199 791. 
have occasion consider them. 

Affirmed. 


BANK HELD NOT LIABLE FOR PAYMENT 
MADE FORGED BILLS LADING 


Havemeyer Co. Exchange National Bank Tulsa, Okla., 
Circuit Court Appeals, 293 Fed. Rep. 311 


This action was brought Havemeyer Co. against the 
defendant bank recover $27,200 paid out the bank two forged 
bills lading. appeared that the Fort Dearborn National Bank 
Chicago, acting for the plaintiff, wired the defendant bank fol- 
lows: ‘‘Notify and pay Southwestern Brokerage Co. $27,200 de- 
livery bills lading two cars sugar containing 800 bags each shipped 
from Utah December sixteenth and seventeenth.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 187. 
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The defendant accepted bills lading purporting 

have been issued the Director General Railroads exchange 

for original bills lading, covering the exact shipments described 
the telegram, and made the payment directed the telegram. The- 
plaintiff contended that this was material departure from the in- 
structions contained the telegram. The court held, however, that 
exchange bills lading were within the meaning the instructions. 
given the defendant, and that the defendant was not negligent ac- 
cepting them. 

The court further held that the defendant was not obliged as- 
certain its peril that the bills were genuine and thus become ab- 
solute insurer the genuineness thereof, but was only obliged use- 
reasonable care ascertaining that the bills presented were: 
genuine. Therefore, the court found that the 
such justify the jury finding that the defendant had not been 
negligent accepting the forged bills, was held that the plaintiff 
not entitled recover. judgment for the defendant was. 

affirmed. 


Action Havemeyer Co. against the Exchange National. 
Bank Tulsa, Okla. Judgment for defendant, and plaintiff brings 
error. Affirmed. 

John Zane, Chicago, Ill. (Charles Morse and Zane, Morse 
Norman, all Chicago, and Reeves Harley, Tulsa, Okla., 
the brief), for plaintiff error. 

Charles Bush, Tulsa, Okla. (W. Tucker and John 
both Tulsa, Okla., the brief), for defendant error. 


brokers Chicago, against the Exchange National Bank Tulsa, Okla., 
for the payment the bank $27,200 two forged bills lading. 
From judgment upon verdict for the defendant, the plaintiff sues this. 
writ error. 

The bases the action were violation instructions concerning the- 
payment and negligence regard thereto. The error here urged 
denial peremptory charge requested plaintiff. The argument 
that there was substantial evidence authorize submission the- 
jury divided into three points: That defendant was obligated accept 
only genuine bills lading; that the bills lading taken defendant 
were materially different from those required the instructions cover- 
ing the that the defendant acted negligently taking these- 
bills lading. 

are not weighers the evidence, but examine with the sole pur-- 
pose ascertaining there was lack substantial evidence sus- 
tain the verdict. the bills lading were undisputed forgeries, the- 
defendant was required accept none but genuine bills lading, then. 
the case should not have been submitted. This contention is, effect,. 
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that the defendant was required insurer the verity such 
bills. The evidence showing the situation and relation these parties 
clearly reveals that such onerous obligation was intended im- 
posed nor did exist. The obligations the defendant are found 
telegram sent the Fort Dearborn National Bank Chicago, 
which was representing plaintiff, defendant, correspondent that 
bank. This telegram follows: 


and pay Southwestern Brokerage Co. $27,200 delivery 
bills lading two cars sugar containing 800 bags each shipped from Utah 
December sixteenth and 


course, this wire contemplated and could understood only 
meaning true bills lading, for one would authorize payment 
forged, worthless bills lading. However, such instruction far 
different from one requiring the defendant ascertain its peril that 
such bills were genuine and thus become absolute insurer thereof. 
Such added onerous obligation unusual like business dealings and 
will not legally attach unless shown that such added obligation was 
understood and undertaken the parties. The rule law ordinarily 
applying that the agent shall use reasonable ascertaining that 
the bills offered are genuine. There evidence from which can 
infer that the parties intended any such unusual meaning and resultant 
obligations contended for plaintiff. 

The second contention that defendant departed materially from 
the instructions contained the telegram when accepted 
bills lading instead the original bills lading issued 
Utah. What took place was this: The bills lading taken purported 
bills lading issued Bartlesville, Okla., the Director General 
Railroads over the Atchison, Topeka Santa Railroad. Each bill 
was for car 800 bags sugar. One bore the notation: ‘‘This bill 
lading issued lieu Ry. B/L, dated 12—16—19, Lehi 
City, Utah’’; the other like notation except the date was 
Thus, they purported bills lading given exchange for original 
bills lading issued two cars 800 bags sugar each shipped from 
Utah December 16th and 17th. The exchange bills covered the pre- 
cise shipments described the wire. The wire does not terms re- 
quire the bills lading those originally issued the receiving 
and thus exclude exchange bills the same shipments. Un- 
doubtedly, the main thought all parties would bills lading which 
would cover two carloads each 800 bags sugar shipped from Utah 
December 16th and 17th. That result would equally obtained 
whether the particular bills were original exchange form. There 
nothing the wire advise defendant the destination the orig- 
inal bills. The identification the wire car contents and dates 


120 THE BANKING LAW JOURNAL 


shipment. From the fact that the payment was made the 
Southwestern Brokerage Co., may reasonably inferred that the 
bills lading intended would issued that concern, although the 
wire does not define require this express terms. contended that 
exchange bills lading are not known the law and the legal regula- 
tions governing interstate commerce, but they are well known and often 
used connection with such shipments and, therefore, the business 
world which has therewith. The most that can said favor 
plaintiff that the wire was ambiguous respect this claimed re- 
quirement. The defendant construed permit acceptance ex- 
bills lading. Likewise did the plaintiff. series wires 
passing between and the seller, the Southwestern Brokerage Co., 
relation this purchase, made clear that understood that the ship- 
ment was diverted the brokerage company. Such diver- 
sion would naturally oceur through exchange bills lading changing 
the destination Chicago. The wire sent defendant, well those 
between plaintiff and the seller, show that the purported shipments 
had been made days before. The defendant would readily surmise 
the true transaction, that is, purchase transit. The natural method 
consummating which would exchange bills lading the ship- 
ment was delivered Chicago. fact, had defendant known all 
that plaintiff knew about the transaction would have been justified 
believing, did, that exchange bills lading were within the 
meaning the instructions given it. think that the 
under the existing did not exclude exchange bills 
lading. 

The above disposition the first and second points urged plaintiff 
leaves the last point, which that defendant failed exercise ordinary 
under the attendant circumstances, accepting the bills lading 
and paying out thereon the money plaintiff. The plaintiff divides 
diseussion this point into two logical divisions: The 
surrounding payment and the showing the face the bills lading. 
The entire evidence the surrounding payment 
the testimony Moody, assistant the defendant, who 
accepted the bills lading and authorized the payment. Moody had 
been assistant cashier defendant between six and seven years. 
such, had received bills lading and paid out money them. 
Brainard had been introduced president the Southwestern Broker- 
age Co. Moody vice-president another bank Tulsa. Moody 
testified that did not know whether that concern was incorporated 
and never thought anything about that but supposed that (Brainard) 
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doing business that name. knew the Southwestern Brokerage 
was engaged dealers and brokers foodstuffs all kinds. There- 
-tofore, had several times cashed drafts with bills lading attached 
for Brainard where payment the drafts were guaranteed. Brainard 
first presented these bills lading about the close business hours 
Saturday when Moody told him bring them around Monday 
‘he could not attend them then. did this without looking the 
bills and because would have interfered with the business the bank 
that time. Monday, Brainard against presented the bills. Moody. 
them with the telegram and they seemed cover the goods 
described the telegram. had Brainard indorse them and then took 
them his superior officer, vice-president the defendant, who had 
many bills lading, and asked him the bills looked regular. 
agreed that they did. then issued Brainard cashier’s check 
for the amount, took the bills and due time sent them the Fort 
Dearborn Bank. The foregoing are the circumstances attending the ac- 
the bills defendant. 

The things appearing upon the face the bills which plaintiff con- 
tends should have warned Moody that the bills were spurious that 
-disregard them would constitute negligence are follows: rail- 
road office stamp, routing, freight classification, statement accumu- 
lated freight charges separate verification agent the lieu bill 


lading only signature for carrier was typewritten name agent 


with indelible pencil; similarity handwriting ship- 
per’s signature and the ‘‘per notation carrier agent’s signature. 
While the bills revealed the matters upon which these objections are 
founded, the bills were regular forms and there was also evidence 
that this form signature the railroad agent was not uncommon 
that would impossible compare handwriting where only 
single letter (here was used. should understood that these 
bills, regular forms and made out completely covering the matters 
most interest shippers and users such bills, were presented one 
known Moody, reasonably supposed, because source introduc- 
tion and prior dealings, honest. also, evidence that the 
plaintiff placed these very bills collateral with the Fort Dearborn 
Bank secure loan and they were deposited when the fraud was 
Considering all these things cannot say that negli- 
clearly appeared remove that question from the jury. 

the argument, plaintiff presents the proposition that, after the 
forgeries were discovered, defendant could, prompt action, have im- 
pounded the funds which had been deposited another bank, and thus 
have prevented the loss. This proposition not within the issues made 
this and cannot considered. 

The judgment affirmed. 
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RIGHTS HOLDER NON-NEGOTIABLE 
NOTE GIVEN RENEWAL 
NEGOTIABLE NOTE 


Citizens’ State Bank Sykeston, D., Van Brunt Automobile Co.,. 
Supreme Court Iowa, 194 Rep. 


The plaintiff bank purchased negotiable note executed the 
defendant from the payee. Prior maturity the note the plaintiff 
surrendered for collection agent the payee with the under- 
standing that might take renewal note place it. The de- 
fendant executed and delivered the payee new note discharge 
the original note, which was then surrendered the defendant. 
The new note was non-negotiable form, for the reason that 
not payable ‘‘to order.’’ 

The renewal note was indorsed the payee and delivered the 
plaintiff. Two months later, the plaintiff discovered that the note 
was non-negotiable. Thereafter brought action have the note 

was held that the plaintiff was not entitled reformation 
the note, for the reason that the defendant had knowledge the 
interest the original note, and both the defendant and 
the payee knew that the note was non-negotiable form there 
mutual mistake its execution which would justify reforma- 
tion thereof. 

was also held that the plaintiff was not entitled payment 
the original note, for the reason that its failure promptly notify 
the defendant its objection the form the second note prevented 
the defendant from discovering that the payee had negotiated the 
original note under circumstances amounting breach faith, 
which operated the detriment the defendant, and thus deprived 
the defendant opportunity seek redress from the payee until 
after the latter had become insolvent. 


Suit equity reform non-negotiable promissory note 
render the same negotiable form. The defendant was the maker the 
note. The Interstate Tractor Co. (not party herein) was the payee 
the note. The plaintiff was purchaser and indorsee the note from 
the payee. was not otherwise party the note. the close 
plaintiff’s evidence, the trial court dismissed its petition, presumably 
upon the ground that its evidence failed disclose any contractual rela- 
tion between and the maker the note the time its execution. 
plaintiff Affirmed. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 670. 
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Paulson, Waterloo, for appellant. 
Addison Kistle, Council Bluffs, and Mears Lovejoy, Water- 
loo, for appellee. 


EVANS, J.—The note under consideration was given the 
the payee purported renewal previous note then falling due 
held the payee against such maker. Such previous note was for 
$1,072, bearing date June 12, 1918, and due six months, without in- 
terest until after due. the time such renewal, the plaintiff was 
actual owner such previous note, having acquired the same 
holder due course purchase from the payee. The plaintiff had con- 
sented, through the brokerage agency one Jameson, renew 
previous note for period three months. The plaintiff had purchased 
the note through Jameson agent broker for the 
Tractor Co., the payee. the time such purchase, Jameson had 
contracted collect the note when due without charge the plaintiff. 

Prior the due date the note, Jameson had requested 
for period six months. purported this behalf the: 
Interstate Tractor Co. indorser and not behalf the maker. Pur- 
suant correspondence between the Interstate Tractor Co. and the de- 
fendant, the defendant executed and delivered the Interstate 
Co. the note suit discharge the previous note, such previous note 
being then surrendered either said payee Jameson. The 
note thus delivered was non-negotiable form, that was drawn 
payable the ‘‘Interstate Tractor and not ‘‘to the order the 
Interstate Tractor Co. 

The previous note then surrendered the defendant was 
negotiable form. The note suit was thereupon indorsed the payee 
and delivered the plaintiff and was accepted the first instance: 
without objection. Two months later discovered, claims, the de- 
fect form the note and immediately set about obtain reforma- 
tion thereof. The record does not disclose what such efforts were, 
whether any them were directed the defendant. The plaintiff has. 
never, terms, rejected the note, nor offered rescind the transaction 
purported renewal; nor has predicated any right recovery upon 
the original note having been surrendered without, excess of, 
authority. The Interstate Tractor Co. appears have been either man- 
ufacturer distributor tractors located Waterloo, Iowa. The de- 
fendant company was distributor automobiles and tractors Coun- 
cil Bluffs, Iowa. 

The original note was given the defendant its payee for the 
purchase price tractor delivered the future the payee, 
and paid for the defendant when sold. The agreement between 
the defendant and the payee was that the note should extended from 
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time time, without interest, until the tractor contracted for should 
received and sold the defendant. The tractor had not been received 
the maker the note the time the original note was renewed the 
note suit. Such original note appears also one many delivered 
the defendant the Interstate Tractor Co. under the same agreement. 
the same time the defendant company held the promissory obligations 
the Interstate Tractor Co. for more than $50,000, and had all times 
complete defense way offset the original note against the 
payee. Though the agreement implied obligation the part the 
payee retain possession and control the defendant’s notes, yet 
did fact negotiate the same innocent purchasers, whom paid 
discount equivalent per cent. interest. employed Jameson 
broker for such purpose, and was through such brokerage that the 
sale was made the plaintiff. The plaintiff was resident North 
Dakota. All its correspondence was had with Jameson. such corre- 
spondence Jameson purported represent the Interstate Tractor Co., 
indorser the note. 

The record discloses nothing that would justify the inference any 
agency Jameson the Interstate Tractor Co. for the defendant 
Prior the execution the note suit, the defendant had 
notified the Interstate Tractor Co. its refusal deliver its further 
obligations negotiable form, and had returned unsigned consid- 
erable number notes prepared negotiable form. Its conduct 
signing the note suit was consistent with its previous attitude toward 
the payee. The note suit when executed the defendant was for- 
warded the payee. Not only was such payee presumed know and 
assent the non-negotiable form thereof, but its treasurer testified 
actual knowledge that the note was drawn upon non-negotiable form. 
The note was delivered Jameson, who did not know discover its non- 
negotiable character, and who forwarded the plaintiff duly indorsed 
the payee. far appears, the defendant had knowledge that 
anyone had any interest the note surrendered except the payee 
itself. 

The plaintiff had never communicated any manner with the de- 
fendant. sent the note Jameson for collection, consenting, however, 
that might take renewal note due three months. are disposed 
assume that the implication such consent was that the renewal 
note should negotiable, was the original note. Jameson deemed 
the agent the plaintiff for the time being, yet did not purport 
deal directly with the defendant. simply permitted the Interstate 
Tractor Co. carry the negotiations with the defendant precisely 
the same manner though still owned the paper which was sur- 
rendering. far known the defendant, the only parties concerned 
the execution the renewal note were the maker and the payee. There 


the payee non-negotiable note. 
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was misunderstanding between them. They both knew that the note 
was non-negotiable form. The defendant had right insist upon 
such form for its own protection. There was, therefore, mutual 
mistake the execution such note the maker, the acceptance 
thereof the payee and subsequent indorser. 

are disposed assume also that the plaintiff was not required 
accept from Jameson from the Interstate Tractor Co. the note suit 
compliance with its instructions, and was entitled reject the 
same and demand the return its original note, the proceeds the 
collection thereof, the ground that Jameson, its agent, had au- 
thority surrender such original note except upon payment thereof 
upon receipt renewal note like character. The with 
plaintiff’s position that did not properly comprehend its rights when 
received the renewal note, and that was not diligent discovering 
that the note tendered did not accord with the power conferred 
upon Jameson. The note was not drawn the plaintiff payee but 
the Interstate Tractor Company. The plaintiff, therefore, was not 
party the note the time was made, and only became party 
interest subsequent transfer and blank indorsement the payee 
it. 

There was misunderstanding between the actual parties the 
note suit the time was made. Whatever right interest the 
plaintiff could deemed have had the note the time was made 
was hidden equity which had never been disclosed the defendant. 
did not hold the legal title such renewal note the time was 
made. that subsequently formal transfer from the 
Interstate Tractor Company. The plaintiff did have legal right 
the original note. held the legal title thereto. But even that fact 
was not made apparent the defendant. The evidence its title did 
not appear either upon the face upon the back such original note. 
held the same blank indorsement only. Such indorsement 
passed title delivery any holder. Possession the note was evi- 
dence the identity the holder. Even this index ownership was 
not protected the plaintiff. instrusted this possession others 
without any notice the defendant. The defendant executed new 
note the Interstate Tractor Company while such company 
session the original note the apparent title holder. far as. 
the Interstate Tractor Company may deemed law have con- 
stituted itself agent the plaintiff, yet the plaintiff remained 
under cover undisclosed principal, The defendant was not charged 
with notice its relation the paper. between and the payee 
the note, the defendant was within its rights executing and 
The contract made was 
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upon both them. was not necessarily binding upon the plaintiff. 
The plaintiff was not bound accept such note. When the note was 
indorsed and tendered the plaintiff behalf the Interstate 
Tractor Company, the plaintiff had right accept reject it. 
Whether should accept reject it, could not either event have 
right alteration reformation therein reason its form. 
rejected, then had interest reforming it. rejection, 
had its remedy against the Interstate Tractor Company. had 
any remedy against the defendant, was recover the original note 
been surrendered without excess authority. Whether 
such remedy would have been actually available it, have 
decide and are, therefore, not prepared express opinion. 
did not reject it. did accept it. Two months later claims have 
the non-negotiable character the note and made objection 
thereto. whom? Not the defendant. Even then did not reject 
the note. did not rescind return. simply objected the form 
and claimed reformation. took its title thereto from the Inter- 
state Tractor Company. case rejection, its first duty was return 
there. While held the note stood the shoes the payee. 
that part its dilemma returning the payee. The 
payee could accept its return but could not reform it; nor was 
any position demand reformation from the defendant. far, 
therefore, the note suit concerned, the right the plaintiff 
against the maker the note never rose any higher than the right 
the payee. necessarily follows that had greater right reforma- 
tion therein than the payee had. 

strongly urged counsel for appellant that the plaintiff 
not entitled reformation the contract, then must entitled 
relief some other form. the event our refusal the par- 
relief prayed, counsel asks that award judgment for the 
plaintiff upon the original note, and that this done under the prayer 
for general equitable relief. There much the record that appeals 
the sense equity. court equity often extends relief with much 
ingenuity, but also quite often baffled the course conduct 
otherwise worthy litigants. the defendant maker the note 
suit had known the time the making thereof that the original note 
was the property another, and that the Interstate Tractor Company 
was only acting quasi agent the owner, there would much 
ground for saying that the plaintiff could, proper course its part, 
recover from the defendant the surrendered note and recover upon it. 
the renewal note had been drawn payable the plaintiff payee 
and the owner the surrendered note, this would have been sufficient 
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‘to charge the defendant with knowledge the scope and power the 
the Interstate Tractor Company. such event, rejection 
-of the note would have left all parties statu quo. such course was 
followed. Plaintiff was not legally bound notify the defendant his 
the original note. His title thereto was complete without 
such notification. Nevertheless, would have been the mutual ad- 
vantage both parties, presumably innocent, had communicated 
interest. What the plaintiff did was Jameson, and 
through him clothe the Interstate Tractor Company, with every index 
-of title the note, and keep itself hiding undisclosed prin- 
while the apparent holder and owner the note carried its 
negotiations with the maker. doing, lost equitable ground. 
What the remedy the plaintiff might have been under different cir- 
need not speculate. Though said that the plaintiff 
have availed itself the right recover upon the original note, 
the choice such remedy would have imposed upon the plaintiff 
conduct which has not followed. If, when the plaintiff 
received the note suit, had rejected upon discovery its form 
within reasonable time, and had thereby repudiated the acts its 
the surrender the original note, yet was incumbent upon 
give prompt notice its attitude and its purpose. would not 
‘sufficient give such notice alone its agent and its indorser. 
have disclosed itself the maker, and should have given the 
same notice him. Such maker was entitled prompt notice order 
‘that might adjust itself the changed conditions. such course 
followed the plaintiff. The record discloses communication 
kind passing from the plaintiff the defendant. appears from 
the record that, within four months from the making the new note, 
the Interstate Tractor Company went into Whatever remedy 
plaintiff defendant has against practically worthless. 
Its negotiation the defendant’s notes the plaintiff and others was 
breach faith which operated the detriment the defendant. The 
conduct actually adopted the plaintiff, however innocently 
intended, operated fact, cover concealment for such breach; 
whereas, the plaintiff had rescinded repudiated the transaction and 
adopted appropriate course conduct that end, would have 
immediately the wrongful conduct its indorser, and would 
presumably have enabled the defendant minimize its loss therefrom. 
only hold, this point, that the plaintiff cannot recover upon the 
note, because chose hold and the second one, 
because failed rescind repudiate any appropriate 
method. The decree entered below is, accordingly, affirmed. 

Affirmed. 
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HOLDER NOTE SECURED 
MORTGAGE NOT CHARGEABLE WITH 
NOTICE PRIOR RECORDED 
MORTGAGE 


Metropolitan State Bank McNutt, Supreme Court Colorado, 
Pac. Rep. 151 


The defendant executed and delivered the Service Truck Sales. 
Company note payment for truck. The note was negotiated 
the plaintiff bank before maturity. Thereafter, the bank brought 
action the note against the defendant. The latter contended that 
the bank was not holder due course and, therefore, could not 
recover the payee had been guilty fraud the note. 

appeared that the note was secured chattel mortgage the- 
truck, and that, the time the defendant purchased the truck and 
gave the note and mortgage the sales company, there was record 
prior chattel mortgage the property. The defendant contended 
that there was fraud the part the sales company 
from him the fact that the truck was mortgaged. 

was held that the record the prior mortgage was not such 

notice the plaintiff preclude from being holder due 
course. there was evidence that the plaintiff had actual notice 
the prior mortgage, the court held that was holder 
course the note and, therefore, entitled recover thereon. 
was also held that the note was complete and regular upon its 
face even though revenue stamps were affixed thereto the time 
into the plaintiff’s hands, and the absence the revenue- 
stamps was not notice any infirmity the instrument defect 
the title the person negotiating the note. 

was further held that the negotiability the note was not 
destroyed the fact that provided for confession 
maturity’’ without adding the words not 

judgment for the defendant was reversed. 


Action the Metropolitan State Bank against Clarence MeNutt. 
Judgment for defendant, and plaintiff brings error. Reversed and 
manded. 

Irwin Friend, Denver, for plaintiff error. 
Whitney, Denver, for defendant error. 


ALLEN, J.—This action upon promissory note. The 
contained authorization confession judgment. first judg- 
ment was taken confession. was afterwards vacated, and defendant 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
412, 658. 
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given leave file answer. The was tried upon the issues 
tendered the defendant’s answer. the close the evidence the 
court found for the defendant, and judgment was entered accordingly. 
The plaintiff has sued out this writ error. 

The promissory note involved this case was executed and delivered 
defendant the Service Truck Sales Company, August 31, 1920. 
for the sum $3,207.96, payable monthly installments 
$267.33 each. The first installment became due one month after the 
date the note. Prior the maturity any installment the plaintiff 
acquired the note, and now sues holder due course. 

The answer admits the execution and delivery the note, and that 
was indorsed before maturity, but denies that plaintiff 
holder due course, and pleads the fraud the payee defence. 

The principal question presented determination whether 
not the plaintiff holder due course. held that such 
holder, the question fraud need not considered, fraud not 
defense against bona fide holder due course. 787 et. seq. 

Section 3869, 1921, reads follows: 


holder due course holder who has taken the instrument 
under the following conditions: 

complete and regular upon its face; 

became the holder before was overdue, and 
without notice that had been previously dishonored, such was the 
fact; 

took good faith and for value: 

the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.’’ 


Upon the issue plaintiff’s being holder due course, the court 
found for defendant. general rule that presumed that the 
court considered only competent evidence cannot applied here because 
shown the bill exceptions that the court rested its conclusions 
evidence which not competent the issue question. 

The note sued secured chattel mortgage truck. The 
note was given payment for the truck. the time the truck was 
purchased defendant from the sales company, and the note and mort- 
gage given that company, there was record prior chattel mort- 
gage the property. Defendant had actual knowledge that prior 
mortgage. According the answer, there was fraud the part the 
sales company concealing from defendant the fact that the truck was 
mortgaged when purchased him. 

The trial court, its findings, says that plaintiff ‘‘was charged with 
constructive notice the existence the prior mortgage.’’ was, but 
that fact would material only case the plaintiff was looking to, 
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dealing with, the property. The trial court evidently proceeded the 
theory that the record the prior chattel mortgage was such notice 
plaintiff preclude from being holder due course. This theory 
518, 729: 


holder note takes unaffected the contents publie 
records, not referred the instrument itself, the absence actual 
notice, and one not bound examine the records ascertain there 
any instrument record which would give notice some defense 
paper which about purchase.’’ 


said Hukill Colo. 455, 202 110, that— 


defeat the note, there must evidence actual knowledge 
the infirmity defect, knowledge such facts that the action the 
endorsee taking the note constituted bad 


See, also, section 3873, 1921. 

There evidence that plaintiff had actual notice the prior 
mortgage. Neither the note sued on, nor the chattel mortgage given 
secure it, contain any recitals which would put plaintiff inquiry 
the existence prior mortgage. 

Section 3873, 1921, provides: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
ngotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument 
amounted bad faith.’’ 


Constructive notice given the recordation instruments does not 
impute such knowledge contemplated the section above quoted. 
The trial court was error assuming the contrary, considering 
constructive notice connection with the issue plaintiff’s taking the 
note with knowledge defenses existing against it. 

The second ground which the trial court held that plaintiff not 
holder due course that the instrument was not complete the 
time came into hands. The court was the opinion, and 
now contended defendant, that the note was not ‘‘complete and 
regular upon its within the meaning section 3869, 1921, 
because revenue stamps were not affixed thereto. The trial court cited 
its opinion, found the bill exceptions, and the defendant prin- 
cipally relies upon, the case Lutton Baker, 187 Iowa, 753, 174 
599, 1701, wherein was held that note from which the 
stamps were omitted was incomplete, and not regular upon its face, and 
that purchaser thereof was not holder due course. That case was 
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with earlier Iowa decisions, and overruled later de- 
the same jurisdiction. Farmers’ Say. Bank Neel, 193 Iowa, 

all fours with the instant case, this that 
Solomon Nat. Bank Birch, 111 Kan. 283, 207 Pac. 191, where, among 
other things, the court said: 


not think the circumstance that note was not stamped 
when was executed, where sufficient stamp attached and canceled 
the time its transfer, prevents from being then complete and 
regular its face, precludes the transferee from becoming holder 
due course. regard the terms ‘complete’ and ‘regular’ re- 
ferring the condition the note itself, with regard its contents, 
execution (of which the affixing stamp part), and indorse- 
ment. The stamp merely evidence the payment 


That case consistent with Trowbridge Addoms, Colo. 519, 
Pac. 535, where this court held that the absence revenue stamp 
from deed does-not render the deed invalid inadmissible evidence. 
the instant case, Seloman Nat. Bank Birch, supra, the stamps 
were affixed after the first holder offered the note for negotiation; but 
even the stamps were never affixed, the note would still complete 


and regular upon its face, within the meaning the Negotiable Instru- 
ments Act. was error hold otherwise. 

The absence the revenue stamps was not notice any infirmity 
the instrument defect the title the person negotiating the note. 
Burson Huntington, Mich. 415, Am. Rep. 497; Bank Potter 
(Tex. Civ. App.) 231 728; Farmers’ Sav. Bank Neel, supra. 
was not suspicious but, even so, evidence 
that the note was taken bad faith. Hukill McGinnis, supra; Mer- 
chants’ Bank Colo. 608, Pae. 723. 

The defendant contends also that the instrument sued not 
negotiable instrument because provides for confession judgment 
maturity’’ without adding the words ‘‘if not paid.’’ The note, 
however, capable the construction whereby confession judg- 
ment authorized only the note not paid, any installment 
due not paid. Such construction should adopted because 
favorable the validity the instrument. 85. The authority 
confess judgment construed strictly against the party whose 
favor given. 705. The contention above stated not sus- 
tained. 

The plaintiff was holder due course. was error find hold 
otherwise, least upon any ground which has been suggested. 

The judgment reversed, and the cause remanded for further pro- 
not inconsistent with the views expressed. 
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BANK HELD NOT LIABLE FOR SURRENDER 
DELIVERY ORDER PURCHASER 
GOODS 


First Nat. Bank Wadena, Minn., Farmers’ Sav. Bank Traer, 
Iowa, Supreme Court Iowa, 193 Rep. 573 


Minnesota corporation sold carload potatoes pur- 
chaser residing Traer, Iowa. The corporation shipped the po- 
tatoes consigned its own order and drew draft the purchaser 
for the amount due them. The corporation then negotiated the 
draft and bill lading the plaintiff, the First National Bank 
Wadena. Subsequently, this bank sent the bill lading, draft and 
delivery order the defendant, the Farmers’ Savings Bank 
Traer. The defendant bank claimed that never received the bill 
lading. 

Under the terms the bill lading, the purchaser was entitled 
inspect the potatoes. The agent the railway company refused 
permit such inspection, however, until the purchaser had paid 
the freight and surrendered the delivery order then possession 
the defendant. The latter gave the delivery order the purchaser 
for the sole purpose enabling him obtain inspection the 
potatoes. Upon paying the freight and surrendering the order, the 
purchaser was permitted inspect the potatoes. After making the 
inspection, the purchaser refused accept them. 

Thereafter, the plaintiff bank brought action recover from 
the defendant the amount the sight draft, alleging that the de- 
fendant had been negligent surrendering the delivery order with- 
out receiving payment the sight draft. 

was held that the plaintiff was not entitled recover for the 
reason that had suffered damages through the defendant’s 
action, appearing that the purchaser had neither converted nor 
obtained title the goods, and that had the right inspect them 
under the terms the bill lading. Accordingly, judgment for 
the plaintiff was reversed. 


Picket, Swisher Farwell, Waterloo, for appellant. 
Struble Stiger, Toledo, for appellee. 


FAVILLE, J.—Peterson-Biddick Company corporation having 
its principal place business Wadena, Minn. about the 13th 
January, 1920, sold potatoes one Keith, who resided 
Traer, Iowa. The potatoes were shipped said Peterson-Biddick 
Company consigned said company. Peterson-Biddick Company 
drew sight draft Keith for the net amout due for said potatoes, 


similar decisions see Banking Law Journal Digest 
Edition) 132. 


‘ail 
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being the sum $1,494.34. The sight draft and bill lading were 
negotiated Peterson-Biddick Company the appellee bank. the 
contention appellee that the said sight draft, with the bill lading 
and so-called ‘‘delivery order,’’ were forwarded the appellee the 
First National Bank Traer, Iowa, and were subsequently delivered 
said bank appellant. the contention appellant, and the 
evidence sustains such contention, that the only papers delivered 
the First National Bank Traer were the sight draft and the delivery 
order. The sight draft was the usual form, and the delivery order 
was follows: 


Minnesota, January 14, 1920. Freight Agent, 
Peterson-Biddick Company, Rice.’’ 


appears from the evidence that the duplicate bill lading which 
accompanied the shipment, and was the possession the railway 
provided that inspection the potatoes should allowed. 
When the potatoes arrived the destination the purchaser, Keith, made 
request the agent the railway company for permission inspect 
the potatoes. The agent refused allow such inspection until the 
freight was paid, and until Keith produced and surrendered said 
agent the delivery order from the consignee then possession appel- 
lant bank. Thereupon Keith paid the freight the agent the rail- 
way company. represented the appellant that was necessary 
for him obtain the delivery order comply with the demands the 
agent the railway company, and enable him obtain inspection 
the potatoes. The bank turned the delivery order over Keith for 
said purpose only, and Keith took the same the agent the railway 
and thereupon the said agent permitted Keith make 
inspection the potatoes. The weather was cold, and Keith took cer- 
tain quantity the potatoes from the car and inspected them, and, find- 
ing them unsatisfactory, returned the car the potatoes which had 
taken, and notified the agent the railway company that had refused 
the potatoes, and also notified the appellant said effect. The 
delivery order was not returned the appellant, but remained the 
hands the agent the railway company. The latter communicated 
promptly with the shipper, Peterson-Biddick Company, and notified 
the refusal Keith the potatoes. Keith also notified the 
said consignor his refusal the shipment, and also that the draft had 
been refused. There evidence that any notice the refusal 
Keith accept the potatoes was given the appellee any person. 
Thereafter the railway company continued for some time keep the 
potatoes the car which they were shipped, and kept fire 


134 THE BANKING LAW JOURNAL 


prevent them from freezing, and due time sold them perishable 
freight. 

The appellant did not return the sight draft the appellee. 

Appellee’s action based wholly upon negligence, the allegation 
the petition being that the appellant, ‘‘in violation the (its) duty 
agents the plaintiff, did wrongfully and negligently surrender 
said Keith said order for delivery said potatoes without first 
receiving the payment the sight draft attached said order.’’ 
other ground negligence alleged relied upon, the only question 
the case whether not upon the foregoing state facts, the 
appellant can held liable for the amount said sight draft because- 
its alleged negligence surrenderitig said delivery order 
without the payment said sight draft. 

Was the appellant guilty negligence letting Keith have the 
delivery order, that became liable for the full amount thereof? 
appellant never had the bill lading its possession. the papers. 
that had were the sight draft and the delivery order. The undisputed 
evidence shows that turned the delivery order over Keith solely for 
the purpose permitting him inspect the potatoes. never received 
any money from Keith. true that Keith surrendered this delivery 
order the agent the railway company, who kept it, and did not 
come back into the possession the appellant, and was never returned’ 
the appellee. Under this delivery order Keith did just what had 
right under the bill lading without the delivery order—he in- 
spected the potatoes. did not pay the sight draft. Undoubtedly, 
Keith had taken possession the potatoes under the delivery order, and 
had kept the potatoes without paying the sight draft, the appellant would 
have been liable appellee, although appellant furnished the delivery 
order Keith solely for the purpose permitting him inspect the- 
potatoes. 

contended the appellee that the delivery order was 
symbol title,’’ and that the turning over the delivery order Keith 
without payment the sight draft was such negligence its part 
renders liable. The delivery order did not this case permit Keith 
acquire title and secure possession the potatoes. was not the- 
was mere order. The bill lading was the 
Keith never acquired title the potatoes. 
delivery order did not give him such title. gave him the opportunity 
inspect; but under the undisputed testimony the title the property 
would not have passed Keith without the payment the sight draft, 
delivery the bill lading. 

What did the appellee lose reason the appellant permitting 
Keith have the delivery order for the purpose inspection? did 
not take possession the property thereunder. exercised 
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it. simply inspected the potatoes, and then promptly refused 
take them. paid the freight the railway company before they 
would allow the inspection, and later sued and recovered that back from 
the consignor. never acquired title the potatoes. never con- 
verted them his own use, and they were not lost the consignor 
reason Keith having received the delivery order. appellant’s 
act the appellee lost title the potatoes, the appellant would liable for 
negligence. But appellee did not lose title the potatoes anything 
that appellant did. They the railway yards, charge 
the railway company, until sold perishable freight. The appel- 
lant did not negligently permit the title the potatoes pass Keith. 
The title never did pass. must borne mind that appellee’s 
eause action based solely upon negligence letting Keith have the 
delivery order without first getting the money the sight draft. 

The case distinguishable from Market State Bank Farmers’ 
Savings Bank, 190 Iowa, 1112, 181 486. that case the bill 
lading was sent the collecting bank. held that the bill lading 
represented the carload potatoes, and that was the symbol title. 
The defendant bank delivered the possession the bill lading the 
purchaser without getting pay for the potatoes and violation the 
instructions. This permitted the car potatoes removed and 
get out the possession the plaintiff, and held that this consti- 
tuted conversion the potatoes, and rendered the bank liable. 

this case the potatoes were not lost the consignor the appellee 
reason anything that the appellant did, failed do. Assuming 
that appellant had right turn the delivery order over Keith 
permit him make the inspection, still the title the potatoes did not 
pass Keith nor were the potatoes lost the consignor appellee be- 
cause thereof. Appellee did not lose anything reason the alleged 
negligence the defendant permitting Keith have the delivery 
order for the purpose inspection, when Keith did not take possession 
the potatoes under and refused pay the sight draft after had 
made the inspection. The appellee was then exactly the same position 
though the delivery order had remained the possession the bank 
all the time. Keith had acquired any right the potatoes, had 
converted the potatoes under the delivery order which obtained from 
the appellant, the appellee had lost anything reason the 
appellant letting Keith have possession the delivery order, would 
have entirely different situation with which deal. Appellee suf- 
fered damages because Keith inspected the potatoes under the 
delivery order. did not obtain title them, nor did convert them. 

Southern Express Co. Grace, 109 Miss. 268, South 172, 
appeared the Grace delivered the express company four dresses 
for shipment certain party for whom they had been made. The 
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goods were shipped When they arrived their destination, 
the agent the express company permitted the consignee take the 
goods out the office for the purpose examining them before paying 
the charges. The consignee accepted one the dresses, valued $11, 
and delivered the rest back the agent the express company, together 
with the $11. Suit was brought recover the value all the dresses, 
the claim that they had been delivered without collecting the entire 
charge, the required. The court adopted the following rule 
from Hutchinson Carriers (3d Ed.) 733, follows: 


‘consignee entitled reasonable opportunity inspect 
accepts them, and the carrier may offer him such opportunity without 
becoming chargeable for the price.’ the present case the plain- 
tiff lost nothing defendant’s violation instructions. the con- 
signee had kept the dresses, would have entirely different 


Lyon Hill, 49, Am. 189, the shipment was 
The consignee paid the full amount, took the shipment home, 
and, after examining returned the express company not com- 
plying with his contract, and demanded return his money. the 
time paid the money and took the goods out the office was under- 
stood that the money would held the express company until 
had inspected the goods. When the consignee returned the goods the de- 
fendant’s agent paid back the money. Suit was brought the con- 
signor recover the amount the money which had been paid. The 
court held that the consignee had the right examine the goods without 
being held accept them, and that the carrier had right give him 
facilities for making such reasonable examination, and said: 


case not altered his requiring the consignee pay the 
amount charged, for his own security while being examined, for this 


this case appellant did not require the deposit the price 
Keith before letting him have the delivery order solely for purpose 
inspection, and, even had, under the rule the New Hampshire 
court, would not liable appellee when Keith refused the potatoes 
after such inspection. 

The vital questions the case are whether not the delivery order 
was, matter law, ‘‘symbol and whether not appellee 
lost anything the delivery the same Keith for the purpose 
inspection. The case resolves itself into this situation. The sight draft 
and delivery order were sent the appellant. The delivery order was 
turned over Keith when the sight draft was paid. was turned 
over Keith demand the railway company, without the payment 
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the sight draft, for the sole purpose permitting Keith comply 
with the requirements the railway company permitting him make 
inspection. had that right under the bill lading, but for its 
own protection the railway company would not grant him that 
right until also had possession the delivery order, which the rail- 
way company construed being protection them from the consignee 
permit the inspection, addition the provisions the bill 
lading. The appellant permitted Keith have possession the delivery 
order without payment the sight draft for this purpose only. Keith 
inspected the potatoes and refused accept them, pay for 
What did the appellee lose reason the appellant permitting Keith 
have the delivery order for this purpose? The title the potatoes 
did not pass Keith. They were not converted. They were not lost 
the appellee the consignor. Appellant was not liable for negligence 
the extent the sight draft merely because let Keith have the de- 
livery order for this purpose inspection, under these circumstances. 

must, and do, limit our holding the allegations the petition 
the facts shown the record support thereof. our conclu- 
sion that the trial court erred directing verdict behalf the 

The judgment must be, and is, 

Reversed. 


NOTE GIVEN PLACE NOTE PROCURED 
FRAUD HELD ENFORCEABLE 


Merchants’ Savings Bank Harlan Jones, Supreme 
Court Iowa, 196 Rep. 


The defendant executed and delivered loan company his 
promissory note for the purchase price certain stock the com- 
pany. Before maturity, the note was purchased the plaintiff 
bank. When the note became due, the defendant paid the accrued 
interest and part the principal, and executed and delivered the 
bank new note for the balance. 

action the new note the defendant contended that 
was not liable thereon for the reason that representations and 
promises made him the payee the original note, whereby 
was induced execute that note, were fraudulent. 

The court found that the time the new note was executed the 
defendant knew ought have known the fraudulent nature 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
271. 
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the representations inducing the execution the original note, 
held, therefore, that the execution the note the bank constituted 
affirmance the original contract irrespective whether the- 
bank was holder due the original note. The court 
further held that since the defendant, executing the note suit, 
obtained extension time payment and surrender the- 
prior note, and since the bank released the indorser the prior note, 
the note suit was supported sufficient consideration and the- 
bank was entitled recover thereon. 


Action promissory note which was executed lieu prior note- 
given the defendant the Missouri Valley Cattle Loan Company, 
Nebraska. The original note was sold the plaintiff.. 
The defendant pleaded fraud the inception the original note. 
the close the testimony the court directed verdict for the 
and the defendant appeals. Affirmed. 

Red Oak, and Swanson, Villisea, for ap- 
pellant. 

Whitney and Shelby Cullison, both Harlan, and Paul W.. 
Richards, Red Oak, for appellee. 


FAVILLE, J.—On the 22nd day December, 1919, appellant 
and delivered the Missouri Valley Cattle Loan Company his. 
promissory note for $2,812.50, due six months from date. The note- 
was given the purchase price certain stock the said loan company. 
The original note was purchased the appellee bank January, 1920.. 
came due June 22, 1920, and said date appellant paid the 
interest and the sum $12.50 the principal, and executed and de- 
livered appellee new note for the sum $2,800. This the note- 
suit. 

Appellant contends that the time executed the original note 
was represented him the agent the loan company that the com- 
pany was sound and money maker and would pay per cent. dividend 
per annum; that the said company would resell the stock purchased 
within days big profit, and that appellant would never have 
pay his notes; that the dividends his stock would pay the same; that 
the loan company would hold the notes and never transfer them, and that 
the company was paying thirty per cent. dividends the time. 
pellant claims was also represented him that the the loan: 
company had been sent him purchase said stock local banker 
the name Smith, and that Smith was the owner 200 shares 
stock and was one the directors. 

There was evidence tending show that the representations fact 
that were made the agent the loan company the time the stock 
was sold appellant were false and untrue and were made for the- 
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fraudulent purpose inducing appellant sign the original note which 
gave for the purchase said stock. 

Appellee offered evidence for the purpose showing that was 
bona fide the original note due course. Appellant con- 
tends that there was sufficient evidence carry the case the jury 
the question whether not appellee was purchaser due course 
the original note. 

without deciding, that the evidence the case was suffi- 
cient this question the jury, does not necessarily follow 
that under the peculiar facts this case the trial court erred direct- 
ing verdict behalf appellee. 

Where note has been transferred, and the transferee, lieu 
obtains from the maker note payable himself, and said note is. 
founded valuable consideration independent that which the 
original note was founded, failure consideration the original note 
defense action the new note. Williams Rank, Ind. 
230; American National Bank Hill, 169 236, 209. 

One who gives note renewal another note, with knowledge 
the time partial failure the consideration the original note, 
false representations the payee the original note, waives such 
defense, and cannot set defeat recovery the renewal note. 

One who gives renewal note, having knowledge partial failure 
the original consideration, who ordinary diligence could have dis- 
covered the same, bound though had actual knowledge. 

The foregoing general rules seem well established, 445. 

this case appellant gave the new note the time the original note 
became due and paid not only all the interest then due the original 
note but portion the principal. The original note was canceled and 
surrendered him. The indorser the original note was released 
appellee. The new note was given direct appellee. All this was 
done appellant time when knew, was bound know, the 
existence part, not all, the defenses which now urges. The 
original note was given December, 1919. Appellant contends that the 
agreement made with him the time was that his stock would resold 
days thereafter big profit, and that would never have pay 
his notes. the time giving the new note knew that the 90-day 
period had more than expired, that his stock had not been resold, and 
that his note had not been paid any dividends. also claims that 
was the agreement the time that the company would hold the notes 
and would never transfer them. knew that this had been violated, 
and that the note had been transferred appellee. The essential and 
material matters alleged appellant constituting fraud the pro- 
the original note were all known him have been false 
and fraudulent the time executed the note suit, any event. 
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had knowledge such facts relation thereto would put 
upon inquiry regard such fraudulent acts. 

this connection are not overlooking the testimony which 
conflict regard the declarations appellant the time executing 
the note suit respecting the fraud that had been perpetrated upon ap- 
pellant. Regardless what declarations may have made that time, 
and respecting which the evidence dispute, the fact remains that 
knew, was bound know, when gave the note suit that the 
representations and promises that had been made him the time 
the making the original note, and that were the inducement the 
execution the same, were fraudulent, and that there was his knowl- 
edge said time failure whole part the consideration for the 
execution the original note. With knowledge these facts appellant 
thereupon paid the interest and portion the principal said note, 
and executed new note direct appellee and obtained surrender 
the original note with the attendant release the indorser thereon. 

Keyes, Guardian, Mann, Iowa, 560, 666, note was 
given for part the purchase price parcel land. The maker 
afterwards renewed the note and gained time thereby. When sued upon 
the latter note claimed that there was shortage the land, but 
held such defense was not then available against the new note. 

Bank Corwith Williams, 143 Iowa, 177, 121 702, 
(N. 1234, 136 Am. St. Rep. 759, note was given renewal 
note which was claimed forgery. The old note was canceled 
and surrendered the maker the new note. held that the de- 
fense forgery the original note could not urged against the re- 
newal note under such 

American National Bank Hill, 169 235, 209, the 
held that where note was originally given corporation who 
sold the same bank, and the maker executed renewal note the 
bank, that the latter became contract between the maker and the bank, 
and the maker had any equity, set-off, counter claim against the 
original corporation was his duty make known the bank the 
time when the bank discharged the note indorsed the 
tion and took the maker’s note payable directly itself. 

Campbell Newton, Okl. 517, 518, 152 Pac. 841, the maker 
note claimed fraud the inception the original note which the 
one sued upon was renewal. The court said: 


conceding that the facts presented defendants constitute 
fraud, full knowledge thereof was brought the attention defendants 
long prior the renewal the note sued on, and, defendants elected 
sign renewal note under those circumstances, they wavied their 
right urge the same defense against said renewal 
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Padgett Lewis, Fla. 177, South. 29, held that one who 
gives note renewal another, with knowledge the time partial 
failure the consideration for the original note, false representations, 
the payee waives the defense and cannot set defeat recovery 
the renewal note, and also where one giving such renewal note either 

had knowledge the facts and circumstances, or, the exercise or- 

dinary diligence could have discovered them and ascertained his rights, 

his duty make such inquiry and investigate before executing 

the renewal note, and fails much bound thereby as. 
though had actual knowledge. 

See, also, Hitchner Wall Paper Co. Shoemaker, Pa. Super. Ct. 
520; Thorpe Cooley, 138 Minn. 431, 165 265; Muschelwiez 
App. 144, 110 341; Adams Overland Co. (Tex. Civ. App.) 202 
207; Franklin Phosphate Co. International Harvester Co., 
Fla. 185, South. 206, Ann. Cas. 1913C, 1247; Stewart Simon, 111 
Ark. 358, 163 1135, Ann. Cas. 1916A, 825, and many eases note 
page 827. 

familiar rule that one who has been defrauded has two remedies 
available him. may affirm the contract fraudulently obtained and 
sue damages, may rescind. cannot both. acts with 
knowledge the facts cannot afterwards change his position and 
seek avail himself the other remedy. 

Appellant this case saw fit execute the note suit the man- 
ner with knowledge, least notice, the very fraud 
which now complains, and the failure consideration the 
formance the promises which induced the making the original note. 
had that time the right repudiate the contract and 
affirm the contract. chose the latter. obtained extension. 
time payment and surrender the prior note. The bank released 
the indorser the prior note. There was consideration support the 
new note. 

Upon the facts the case think must held matter 
law that appellant elected affirm the contract and not it. 
therefore position now seek rescission the contract 
claim defense the note suit based upon his right repudiate the 
original note because fraud the procurement the same. there- 
fore follows that the court did not err directing verdict for appellee.. 
longer became question for the jury determine whether not 
appellee was purchaser the original note for value and due course.. 
Appellant was liable upon his contract with the appellee which was 
denced the new note suit, which was based upon valid considera- 
tion between the parties thereto. 

The judgment appealed from must affirmed. 


ae 
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NOTE GIVEN PURCHASE SHARES BANK 
STOCK AND QUALIFY CASHIER 


Security Sav. Bank Hambright, Supreme Court Iowa, 193 
Rep. 576 


The plaintiff bank sued recover upon note made the de- 
fendant payable the plaintiff’s order. Both the defendant and 
Mr. Davis, who was president the plaintiff bank the time the 
note was executed, testified that the note was renewal note 
executed the defendant for the purpose making him nominal 
stockholder the bank order that might become thereof. 
They further testified that the original note, which was for the 
amount the value five shares the bank stock, was delivered 
Davis with the understanding that would carried indefinitely, 
without interest and without payment, long the cashier should 


continue serve cashier, and that the event that his connection 


with the bank should severed, the stock should returned the 
bank and the note canceled. 

appeared that certificate for five shares stock was filled 
out the defendant, who signed receipt therefor, but certificates 
were ever delivered him. served for three years, 
and then left the bank. 

The directors the bank testified that they had knowledge 
notice affecting the validity the obligation evidenced the note, 
and denied that the board directors had ever authorized recog- 
nized the agreement testified Davis and the defendant. 

was held that, the evidence showed that the note sued upon 
was delivered upon condition and for special purpose only and 
that the transaction involving the execution the note was bank 
transaction and not personal transaction between the defendant 
and Davis, the plaintiff was not entitled recover. 


Action equity recover upon promissory note and enforce 
lien for the payment thereof upon certain shares bank stock. De- 
prayed, and defendant appeals. Reversed. 

Geo. Dugan and Lyle Maley, both Perry, for appellant. 

Stanley Trevarthen, Perry, for appellee. 


WEAVER, J.—The petition alleges the making and delivery de- 
fendant promissory note, payable plaintiff’s order under date 
February 1918, for the sum $850, payable one year after date. 
further alleges that, secure payment said note, defendant pledged 
plaintiff five shares the capital stock said bank. Judgment 
asked for the amount appearing due the note and 
for the foreclosure the lien the pledge. 


THE BANKING LAW JOURNAL 143 


Defendant admits signing the note, but otherwise denies all the 
the petition. The answer further alleges that the note 
given renewal one earlier date, and that the only con- 
therefor was make defendant nominal stockholder the 
bank and thereby enable him qualify and become the bank’s cashier, 
-and that this was done upon the express condition and understanding 
that the note should the bank without payment and with- 
-out interest long defendant retained the position cashier, and 
that, the event that his said relation with the bank should thereafter 
severed, the note would canceled and returned him, and the 
stock turned back the bank. further alleges that the 
stock were never delivered received him, that has 
left the bank’s service and his obligation the note, ever there 
was any, has been canceled. 

Plaintiff denies the allegations the answer. Upon trial the 
‘issues joined, the court found for the plaintiff, and defendant has ap- 
pealed. 

great extent the facts are not the subject dispute. 
before the date the original note, which the one suit 
renewal, controlling interest the plaintiff bank came into the 
-ownership control one Davis, who was also made the bank’s presi- 
-dent. little later the plaintiff bank local bank, 
which the defendant, Mr. Hambright, was cashier, but not stockholder. 
When the merger had been effected, Davis suggested the desirability 
Hambright’s services cashier the plaintiff. This bank 
being organized under the statute, required the ownership five 
stock qualify person take the position, and Hambright 
reluctant make the investment, saying had money for that 
purpose. The bank’s authorized had already been fully sub- 
and there were unsold shares the treasury. Thereupon 
Davis proposed that Hambright make his promissory note for the amount 
-of the value five shares the stock, saying that such note would 
-earried indefinitely, without interest and without payment, long 
Hambright continued serve and, the event that the con- 
the lafter should severed, the stock could returned the 
bank and the defendant’s note canceled and returned. this defendant 
and gave his note accordingly. 

was made and served such until shortly before the com- 
this action, when Davis disposed his stock and removed 
from the state, and Hambright withdrew from the position cashier. 
have noted, there was unsold treasury stock the inception 
these transactions, and defendant denies that any was ever delivered 
him, and does not appear that ever claimed received any 
dividends therefrom. There somewhat indefinite showing that 
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the outset Davis told defendant that, while there were unsold shares. 
the treasury, there was probability that some one more 
existing stockholders would willing dispose their shares, 
event such shares could would utilized supply the need 
perfect defendant’s qualification for his position cashier. There 
also evidence tending show that thereafter Davis, the bank acting: 
for him, did take five shares stock from another stockholder and 
that afterward certificate therefor was filled out defendant, who- 
signed receipt therefor, but fairly appears that certificate was. 
ever delivered him. also appears without dispute that, tie 
strength the qualification thus acquired, defendant continued scrve- 
cashier from year year, voting the stock, taking the part and per- 
forming the duties usually expected from such officer. The note given: 
him was held and the bank among its bills and, 
far shown, demand was ever made upon defendant for its pay- 
ment, principal, interest, until after had vacated the position 
After about three years such service, left the bank, and 
about the same time, little later, Davis also his connection: 
therewith. leaving the bank, defendant asked Davis for the sur- 
render the note, and was told that (Davis) would see was taken 
eare of, and defendant, reliance upon such promise, allowed the- 
matter rest without further action his part. The deposition 
Davis witness, taken foreign state, and put evidence, 
fairly and fully the defendant’s version the transaction: 
which the note was given and the alleged conditions upon which 

part the bank, its directors testify denial any 
notice any condition affecting the validity obligation evidenced. 
said note, and deny that its board ever authorized recognized such 
deal defendant and Davis claim was made. trial the issues. 
joined, the court below, while apparently not discrediting the testimony 
defendant and Davis, held, substance, that the deal shown was. 
most private personal transaction between the individuals—Davis 
and Hambright—and not fact legal effect between Hambright 
and the bank, and that such agreement manner affected avoided: 
the right the bank enforce payment the note. From this judg- 
ment the defendant appeals. 

The question thus presented not without its troublesome features.. 
noticed the outset that the issues not involve any ap- 
plication the rules law which have been devised for the protection: 
innocent holders due course commercial paper. The 
bank not indorsee holding title the paper. the original 
payee seeking enforce payment note made payable itself, ob- 
tained and received through the agency its president and 
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stockholder who was its executive head and who testifies that 
transaction was acting for and its behalf. The question then arises 
whether the plaintiff may refuse recognize the conditions attached 
the paper the act its president, who negotiated the deal and the 
same time insist upon the legal obligation the note obtained. Let 
admitted, abstract proposition law, that Davis was not the 
bank, and that, without the authority approval, express implied, 
the board directors could not bind the bank recognition 
the agreement negotiated him with the defendant, bank less 
than private individual person subject the rule which sound 
law morals, which the principal who ratifies accepts the 
benefit unauthorized act its agent takes burdened with the 
and qualifications which would attend the hands the 
agent or, state plainer terms, the principal ratify 
much the unauthorized act the agent thinks its advantage 
and repudiate the remainder. See Eadie Ashbaugh, Iowa, 519; Re- 
frigerator Co. Washing Machine Co., Iowa, 239, 370, 
Am. St. Rep. 366; Moyers Fogarty, 140 Iowa, 711, 119 159; 
Chamberlain Brown, 141 Iowa, 553, 120 334; Zelenka Ma- 
Co., 144 Iowa, 599, 123 332; Bank Athey, 188 Iowa, 
336, 174 347. 

There evidence whatever that defendant borrowed the purchase 
price the stock from the bank, that any pledge the stock se- 
eure payment the note was made asked demanded. The truth 
the testimony the defendant and Davis, the only persons having im- 
mediate and original knowledge the facts, undisputed. between 
the original parties and persons charged with notice, the delivery 
promissory note may shown have been made subject conditions, 
for special purpose only. Code Supplement, 3060a16. That the 
note sued upon this case was delivered upon condition and for special 
purpose only well established. The contention that the deal made 
and defendant was personal transaction between them does not 
seem borne out testimony fairly implied from the cir- 
far appears, Davis had interest having defend- 
ant made other than his interest the bank which under- 
took represent, and reaped benefit profit therefrom, except 
the promotion, evidently believed, the best interest the bank 
having, for its cashier, the defendant—a man experience that 
line having the possible prestige derived from his recent connection with 
the other bank which had just been merged with the plaintiff. 

far can gathered from the record, there can doubt that 
both Davis and Hambright regarded the deal bank transaction, and 
the note being held the bank subject the conditions upon which 
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was originally executed, and our judgment the defense was suffici- 
ently made out. follows that the decree below must reversed. 

closing, confess our inability understand what theory the 
suit was brought and maintained equitable action. simple 
action for upon promissory note, action law; and the 
defense neither pleads nor tenders equitable answer. The claim made 
the petition pledge lien upon the shares stock without 
any support whatever the testimony, and its allegation seems have 
been designed serve colorable excuse frame issue upon which 
trial law, without having any evidence offer its 
support. 

For the reasons stated, the judgment below reversed. 


RENEWAL NOTE GIVEN WITH KNOWLEDGE 
FAILURE CONSIDERATION FOR 
ORIGINAL NOTE 


Harrington Citizens’ Investment Security Company, Supreme Court 


Arkansas, 254 Rep. 831 


The defendant for stock the Citizens’ Investment 
Security Company and promised pay $1,100 therefor. was 
understood that the subscription was conditional upon the increase 
the company’s capital stock from $25,000 $100,000. The plain- 
tiff paid $100 for the stock, and gave his note for $1,000 the 
investment company for the balance the purchase price. 

The capital stock the company was not increased $100,000 
but was increased $75,000 with the approval the state bank com- 
missioner. The defendant, who was notified that fact, thereafter 
gave note renewal his original note. 

was held that the investment could recover the 
renewal note and that the defense that the consideration for the 
original note had failed was not open the defendant for the 
reason that had waived such defense giving the renewal note 
with knowledge the failure consideration. decree for the 
plaintiff was, therefore, affirmed. 


Action the Citizens’ Investment Security Company against 
Harrington. for plaintiff, and defendant appeals. 


similar decisions see Banking Law Journal Digest (Second. 
Edition) 271. 
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The Citizens’ Investment Security Company instituted this action 
‘in the court against Harrington recover upon promis- 
sory note for $1,000. The defendant pleaded failure consideration 
for the note, and moved transfer the case equity. agreement 
between the parties, the case was transferred equity and determined 
there. appears from that the note sued was executed 
under the following 

The Citizens’ Investment Security Company was banking cor- 
poration, with $25,000 paid-up engaged business the city 
Little Rock, Ark. Its officers thought that its capital was not suf- 
ficient operate profitably, and planned enlarge its stock 
$100,000, and change its name Citizens’ Trust Company. The 
plan was get for the additional and when the capital 
was raised $100,000 subscriptions issue the stock the 
name the Citizens’ Trust Company the subscribers. Har- 
rington was induced subscribe for $1,000 the stock par value 
and pay therefor $1,100. Harrington paid $100 cash for the stock, 
and gave his note for $1,000 the Citizens’ Investment Security 
Company for the balance the purchase price the stock. Harrington 
subseribed for the stock 1914, and was understood that his sub- 
was conditional upon the stock the Citizens’ Investment 
Security Company’s being enlarged from $25,000 $100,000. The 
officers the corporation were unable secure subscriptions $100,- 
000, but did secure subscriptions which increased the capital stock from 
$25,000 $75,000. The officers the Citizens’ Investment Security 
Company then secured from the state bank commissioner permission 
increase its stock from $25,000 $75,000, but the name the 
corporation was not changed. 

May 31, 1915, Waite, president the Citizens’ Investment 
Security Company, wrote Harrington letter, which 
recited substantially the facts stated above. the conclusion his 
letter stated that the corporation had passed resolution, with the 
full knowledge and approval the state bank commissioner, authorizing 
the corporation increase its stock from $25,000 $75,000. The note 
sued was dated March 1916, and was renewal note the original 
note given Harrington when subscribed for the stock above 
stated. 

was decreed that the Citizens’ Investment Security Company 
have and recover from the defendant, Harrington, the amount 
the note sued on, together with the accrued interest. reverse that 
decree, Harrington has duly prosecuted appeal this court. 

Hawthorne, Little Rock, for appellant. 

McConnell Henderson, Little Rock, for appellee. 
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HART, (after stating the facts has been held this 
that the giving renewal note with the knowledge the time 
failure the consideration for the original note, waives such de- 
fense, and the maker thereby estopped from pleading such failure 
action the renewal note. Stewart Simon, 111 Ark. 358, 163 
1135, Ann. Cas. 1916A, 825, and Haglin Friedman, 118 Ark. 
465, 177 429. true that the consideration for the original 
note failed, because the note was given upon the condition that the 
stock the Citizens’ Investment Security Company should 
increased from $25,000 $100,000. This was not done. The capital 
stock the bank, however, was increased $75,000 with the approval 
the state bank commissioner. Harrington was notified this fact, 
and that his subscription originally made had been applied increase 
the capital stock the bank from $25,000 $75,000. After received 
notice this fact letter, signed the note sued renewal his 
original note. 

Hence the calls for the application the rule announced above, 
and the decree the chancery court will affirmed. 


BANK HELD LIABLE FOR CASHIER’S REPRE- 
SENTATIONS 


Community State Bank Day, Supreme Court Washington, 219 
Pac. Rep. 


action the Community State Bank Mabton recover 
upon promissory note made and delivered the defendant 
the jury found that the defendnat purchased stock corporation 
which the bank’s cashier was director and stockholder, relying 
upon statements the the effect that the corporation was 
good paying proposition, that was going concern, and that 
would better concern another year. payment for the 
stock, the defendant gave the note sued upon, which the cashier 
the bank entered credit note the corporation running 
the bank and not yet due. the time the transaction the cashier 
knew that the corporation was indebted various persons sub- 
stantial amounts, and that was not paying its bills the ordinary 
course business. 

was held that the bank was responsible for the representations 
its relative the financial condition the corporation, 
for the reason that the cashier, inducing the giving the note 


NOTE—For similar decisions see Banking Law Journal Digest (Seconé 
Edition) 781. 
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sued upon, was engaged the business the bank, and his knowl- 
edge was the bank’s knowledge. judgment for the defendant was 
affirmed. 


Action the Community State Bank against James Day. From 
judgment for defendant, plaintiff appeals. Affirmed. 
Thos. Wilson, Yakima, for appellant. 

Stephen Chaffee, Sunnyside, for respondent. 


MITCHELL, J.—This action was brought the Community State 
Mabton, recover promissory note $1,000, dated Jan- 
uary 10, 1921, due January 10, 1922, made and delivered the 
defendant. The answer was that the note had been procured false 
representations the part the plaintiff; knowing them false 
when made; that they were made with the intent deceive; that the 
defendant believed them, and, relying thereon, executed and delivered 
the note. Verdict and judgment were for the defendant, from which 
the plaintiff has appealed. 

The note was given for ten shares par value $100 each the 
stock the Mabton Alfalfa Meal Company (hereinafter spoken 
the meal Company), which was organized and commenced busi- 
ness about May, 1920. The cashier the appellant bank became 
stockholder and director the meal company upon its organization, and 
continued such all times thereafter. Commencing the latter 
part the year 1920, the meal company got into necessitous circum- 
stances and continued grow more until all its property was sold 
May, 1922, upon foreclosure mortgage for $5,000, given shortly 
before the note here sued upon; the amount realized the foreclosure 
sale being insufficient satisfy the mortgage. During all the time 
was engaged business, the meal company did all its banking 
business with the appellant, and, at-the meeting the directors that 
authorized the giving the mortgage the bank, the cashier the 
bank, one the directors the meal company, was present and 
participated that business. 

its principal aspect the case not unusual that the evidence 
supporting the allegations false representations was disputed and 
denied. Upon all it, however, think the case was one for the jury. 
behalf the respondent was shown, substantially, that shortly 
before the note was given the manager the meal company importuned 
the respondent buy the capital stock. Not being satisfied, however, 
the respondent went the cashier the bank get the facts about the 
meal company’s business. The took him into his private office 
and talked the matter over with him. The respondent told the cashier 
that the manager the meal company had been after him for some 
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time buy stocks, but that was afraid because ‘‘there was: 
much this promoted stock, and was nothing but hot air scheme, 
come there find out the condition that The cashier 
told him the meal company was good paying proposition, that was 
good going concern, and that would better concern another 
than was that time. The respondent further testified that be- 
lieved and relied upon those statements, and few days purchased. 
the stock, giving the meal company his note therefor. The note was 
taken the bank for negotiation and refused the cashier, who, 
testified, told the manager the meal company his refusal was 
because the bank ‘‘didn’t like have their indorsement any 
notes, they owed $5,000 Thereupon the manager the meal 
company and the respondent went the bank and instead the 
already given the respondent made and delivered the bank the 
suit, which the cashier was immediately entered and indorsed 
him credit the meal company’s $5,000 note, not yet due 
considerable time, and that extent reduced the sum for which 
mortgage was foreclosed. The cashier testified that the credit was 
made the request the respondent, who denied that made any 
such request. The testimony shows that there were overdrafts 
bank against the meal company, and that owed others than the bank. 
substantial amounts, and that was not paying its bills the 


ordinary course business, within the knowledge the cashier the- 


bank. 


While the respondent was advised some the liabilities the- 


meal company its manager, was not denied the trial that its 
manager, the cashier the bank, any one else did not advise 
respondent that few days prior the date the note suit the meal 
company had given mortgage all its property the bank. The 
eashier the bank positively denied the making the representations 
concerning the meal company’s charged upon him 
thus creating dispute for the jury decide. The repre- 
sentation attributed the cashier that the meal company would 
better concern another year may classed the expression 
opinion only, but not with the statement that was good paying 
proposition and good going concern, which were statements existing 
facts. 


There merit appellant’s contention that not responsible- 


for the misrepresentations its cashier, assuming any were made. The 
note suit was made the bank, the plaintiff this action. Its 
cashier induced the giving it, decided the verdict. The amount 
the note was once passed the bank, through its cashier, 
the meal company’s note upon that company’s note 


bank, not yet due. The cashier the transaction was engaged the- 
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business the bank, and his knowledge was the bank’s knowledge. 
Hitt Fireworks Co. Seandinavian Am. Bank, 114 Wash. 167, 195 
13, 196 629; First Nat. Bank New Bremen Burns, 
Banking, 134, 530. 

the course his considering the purchase the stock, the 
respondent was shown somewhat the books the company the 
manager, and insisted the appellant that cannot justly com- 
plain failed pursue the means thus made available him the 
extent ascertaining the full and true conditions the affairs the 
meal company. this regard the respondent was asked cross- 
examination, ‘‘You had access the books all the time, didn’t 
which answered, Well, didn’t know nothing about them; 
would have taken expert know anything about them.’’ This, 
together with other facts and was sufficient justify 
the jury believing that the respondent could not fully him- 
self with conditions this means, and that the manager who showed 
him the books knew it. Upon such exhibition the books was shown 
some the indebtedness, but not the principal one $5,000, covering 
all the property. did the cashier the bank for informa- 
tion that would rely on, and received that which satisfied the jury 
was false and misleading. lately the case Boehme Broadway 
Theatre Co., Wash. 104, 157 Pac. 218, said: 


‘‘The governing principle, sustained volume its business, 
the amount its income and expenses, and what these had been the 
past, were all matters within the knowledge the appellants and 
not easily ascertainable the 


Again the same case said: 


governing principle, sustained the trend modern au- 
thority, and all the more recent decisions this court, tersely 
stated Christensen Koch, Wash. 472, 148 Pac. 585, follows: 
‘Ordinary prudence does not require person test the truthfulness 
representations made him another his own knowledge, 
with the intent that they shall believed and acted upon, even though 
the party whom such representations are made may have oppor- 
tunity ascertain the truth for himself.’’ 


the same effect see Gilluly Hosford, Wash. 594, 1027. 


right rely upon representations generally conceded, where 
the hearer lacks equal facilities for ascertaining the truth, where the 
facts are peculiarly within the knowledge the speaker and are diffi- 
cult for the hearer 
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Instances which the author says are: 


Where, because the hearer’s ignorance and inexperience, would 
necessary for him employ third person make examination 
order learn the truth, where the employment expert would 
required,’’ 


Objections are made the appellant certain instructions given 
and the refusal the court give certain requested instructions. What 
been said the rules law governing this kind case suf- 
ficient answer these assignments. The instructions given were proper 
and fully covered the case behalf both sides. 

cross-examination the respondent admitted had pur- 
stock other corporations prior his purchase this stock. 
Upon sustaining objections further cross-examination upon that point, 
the appellant offered prove that the respondent ‘‘investigated the 
the other concerns, purchased stock them, and was 
direetor one them. The refusal the court this offer 
assigned error. Under the evidence this case, had the offer been 
made prove that the respondent had purchased stock the three 
concerns, reliying his own examination their books and accounts, 
would have been pertinent and proper cross-examination, but the offer 
made, even answered the affirmative, would throw light this 
and there was error the ruling complained of. 

Some considerable contention made attempt, partly success- 
ful, the part the respondent and others some months after the 
note suit was given, and time when the respondent had become 
fully aware the existing insolvency the meal company, purchase 
meal company stock per cent. and less its par value. was 
clearly shown, however, that efforts that respect were for the avowed 
purpose saving something, possible, out the impending wreck, 
were way inconsistent with his charge actionable fraud 
against the appellant procuring the note upon which this suit rests. 

Upon the whole record, think the trial was fair one, and that 
the motion for new trial was properly denied. 
Judgment affirmed. 
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Questions Based Banking Decisions Published 
the January Issue This Magazine 


The questions given below are based the decisions and 
articles published the January issue The Banking Law 
Journal. After each question given the page the January 
issue where the answer the question may found. 


Deposits and Collections 

When party claims funds standing depositor’s name, 
what action should the bank take? (See January issue, page for 
answer. 


the request husband one its depositors bank 


pays out money standing her account. the bank liable the de- 
positor for the amount paid? (See January issue, page for answer.) 


oral direction the cashier send part the amount deposited 
another bank payment indebtedness the depositor constitute 
the second bank preferred creditor the bank which the deposit 
made the event its insolvency? (See January issue, page for 
answer. 


corporation deposits bank funds sufficient meet the 
interest series coupon bonds such interest falls due. The bank 
keeps separate for each installment interest. 
funds left the bank through failure some the bondholders 
present their coupons constitute trust funds for the benefit such 
bondholders? (See January issue, page 27, for answer.) 


Can depositor bank who enters into contract with the 
bank for excessive interest, which contract the bank prohibited from 
making, claim the protection the depositors’ guaranty fund? (See 
January issue, page 56, for answer.) 

bank sends another bank for collection draft with bill 
lading attached. the collecting bank within its authority receiving 
checks payment the draft? (See January issue, page 29, for 
answer. 

Isa bank liable for damages resulting from its failure forward 
draft, with bill lading attached, bank which has agreed 
forward the papers? (See January issue, page for answer.) 


THE BANKING LAW 


JOURNAL 


Promissory Notes 


employer gives his bookkeeper power attorney issue 
notes and checks for certain purposes. The bookkeeper executes note 
for purpose for which has authority issue them. bank 
discounts the note without inquiring the extent the bookkeeper’s 
authority. Can the bank hold the employer liable the note? (See 
January issue, page 52, for answer.) 


Does the fact that note given bank renewal 
note obtained from the maker means threats the bank’s ill will, 
made the president the bank, make the renewal note void the 
ground January issue, page 49, for answer.) 


10. debtor gives note his creditor payment for claim that 
has been discharged bankruptey. Can the creditor enforce the note? 
(See January issue, page 49, for answer.) 


director. The bank, acquiring the note, represented another 
officer. the bank chargeable with notice that the note was procured 


the payee means fraud and duress? (See January issue, page 
47, for answer.) 


12. person gives note which payee named, for the 
accommodation certain parties, intending that such parties shall use 
the note for the purpose securing credit, and knowing that the note 
used bank. action the note can the maker defend 
the ground that the name the bank was inserted payee without 


his consent and contrary his instructions? (See January issue, page 
65, for answer.) 


13. Can the payee corporate note executed the president 
the corporation without the knowledge authority any the 
trustees stockholders thereof recover the note where appears 
that the execution the note was not subsequently ratified and that 


consideration was given therefor? (See January issue, page 68, 
for answer.) 


Holders Due Course and Notes Dishonor 


14. the holder note bearing indorsement the form 


guaranty holder due course? (See January issue, page for 
answer. 


15. Does fraud the part the payee trade acceptance defeat 
the rights one who purchases for value, before maturity, and with- 
out notice the fraud? (See January issue, page for answer.) 
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16. bank takes note discount per cent. this fact 
itself sufficient establish bad faith the part the bank? (See 
January issue, page 15, for answer.) 


note given payment for stock sold violation Blue 
Sky Law indorsed blank and delivered bank before maturity 
collateral for the indebtedness the payee the bank. The 
bank has notice the purpose for which the note was given. Can 
the bank recover the note? (See January issue, page 70, for answer.) 


18. Must waiver notice dishonor which made before ma- 
turity the obligation which attached supported considera- 
tion order valid? (See January issue, page 25, for answer.) 


19. the statement the teller bank notice dishonor 
that payment note was demanded and refused evidence that pre- 
sentment was made when does not appear that the teller notary 
public? (See January issue, page 36, for answer.) 


Investment Trust Funds 


20. general rule trustee justified changing invest- 
ment made the creator the trust when the instrument creating the 
trust does not empower the trustee change investments? (See Jan- 
uary issue, page for answer.) 


21. When the retention investment made the creator 
trust likely result loss the trust estate should the trustee 
change the investment? (See January issue, page for answer.) 


22. trustee liable for loss resulting from improper invest- 
ment where such investment made with the consent beneficiary 
competent act for himself the matter and such consent given with 
full knowledge the circumstances? (See January issue, page 10, for 


answer. 


23. Where the will and judgment the beneficiary trust are 
completely dominated the trustee can the latter escape liability for 
loss resulting from improper investment trust funds the ground 
that the investment was made with the consent the beneficiary? (See 
January issue, page 12, for answer.) 


24. trustee directed will invest ‘‘safe and productive 
property’’ retains for several years unproductive farm previously 
owned the testator. the trustee liable for the loss the trust 
estate caused the retention this investment? (See January issue, 
page 13, for answer.) 
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25. Has trustee the right invest trust funds personal se- 
curities the absence express authority the instrument 
creating the trust? (See January issue, page 13, for answer.) 


26. May trustee who himself the creator the trust lend trust 
funds himself where the instrument creating the trust vests him with 
unlimited discretion the matter investments? (See January issue, 
page 14, for answer.) 


Miscellaneous 


policy burglary insurance insures bank against loss the 
contents its safes and vault and damage its premises case ‘‘for- 
cible entry made therein the use tools, explosives, chemicals 
electricity directly thereupon.’’ entry made means key 
entry within the meaning the policy? (See January issue, 
page 21, for answer.) 


28. The vice-president corporation forges the payee’s indorse- 
ment checks issued the corporation and deposits them his bank 
which collects them from the drawee bank. the drawee bank liable 
the corporation for the amount the checks? (See January issue, page 
for answer.) 


29. brought Wisconsin against Louisiana trust com- 
pany the plaintiff procures order requiring the defendant produce 
its books and papers and submit examination the state 
Louisiana. Does this preclnde the plaintiff from examining officer 
the trust company while within the state Wisconsin? (See Janu- 
ary issue, page 18, for answer.) 


30. person agrees, return for consideration, refrain from 
enforcing payment certain claims which has against his son until 
the indebtedness the latter bank shall paid full. Without 
the father’s knowledge, the bank permits the son renew his notes 
several times. Subsequently, the son adjudged bankrupt. Can the 
bank recover from the father dividends paid him from the bankrupt’s 
estate? (See January issue, page 38, for answer.) 


31. The Constitution Nebraska provides that the double liability 
stockholders banking corporation cannot enforced until the 
assets the corporation have been exhausted and the indebtedness 
the corporation has been judicially ascertained. May the legislature 

provide legislative enactment different rule for enforcing the liabil- 
ity against the stockholders? (See January issue, page 60, for answer.) 


pre 
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Huguenot Trust Company, New Rochelle, N. Y. 


Roman Ionic type architecture has been 

used this handsome monumental building 
which occupied exclusively the Huguenot 
Trust Company, New Rochelle, The mas- 
sive cut cast stone columns which surround the build- 
ing are Tuckahoe marble. The equipment 
the most modern type, fire and burglar proof. En- 
gineering and architectural work 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 


The Magnificent New Home the Mellon National Bank 


From humble beginning 1869, world-known institution what 
probably the finest edifice the world devoted exclusively banking purposes, the 
fifty-five year record the Mellon National Bank Pittsburgh. 

Such possible only when the individuals involved recognize field for 
service and then apply sound business methods and aggressive efforts accomplish the 
task. Therein lies the real story the success the Mellon institution. 

Thomas Mellon early learned the value public service and for many years served 
with distinction Judge the Court Common Peas Allegheny County. 
from the bench 1869 and opened private banking house under the name 
Mellon Sons. Cassis Tutissima Virtus, (Virtue the Safest Helmet) old 
Roman maxim associated with the best old Roman integrity, was the motto adopted 
express the ideals upon which thé businesss was built. 

Through painstaking service, and wise and careful management, the bank 
prospered and July, 1902 was incorporated the Mellon National Bank. 

Since the the bank, deposits have grown from $8,000,000 $110,- 
934,418.06 December 31st, 1923, and its activities have been extended cover every 
phase modern banking service, world-wide and applying the whole range 
commerce and industry. 

This remarkable growth necessitated enlarged facilities and has resulted the 
Magnificent new building which the identical site selected Thomas Mellon 
over half century ago the location his banking enterprise. 


Classic Doric Architectural Design 


The new Mellon National Bank building architectural design, 
following the dignified, substantial Doric order. extends the full block frontage 
232 feet along street and has depth 117 feet both Fifth and Oliver 
Avenues. four-story construction, the building rises height 116 feet above 
the sidewalk and has basement and sub-basement beneath—offering 131,000 square 
feet floor space, which 27,144 square feet are the ground floor. 

The main faeade order, Smithfield street, relieved series 
pilasters between windows, and entrance loggia forty feet wide the center, 
flanked two massive granite pillars. With the loggia are the great bronze doors 
the bank. 

The entrance Oliver Avenue gives immediate access the safe deposit vault 
with its 10,000 compartments sizes meet every requirement. This vault equipped 
with the very latest safety devices and compartments are fitted with aluminum 
dust proof boxes—the first aluminum safe deposit boxes ever made. Boxes and compart- 
ments are similarly numbered eliminate the possibility error replacing boxes 
wrong compartments. 

All entrances lead into the great central banking room, which the form 
basilica having large marble columns all four sides. This banking room, with 
height sixty-two feet, stands clear and open for the entire length the building. 
lighted immense skylight over the whole central space between the rows 
Above the first floor the building forms court with offices all sides. 

The exterior granite and bronze, while marble and bronze form the treatment 
inside. Trowbridge and Livingston New York and Mellon, also New York, 
were the architects. 


The Today 


The present head the Mellon National Bank Richard Mellon, son the 
founder, who succeeded his brother Andrew Mellon, president, when the latter 
resigned that office the portfolio Secretary the Treasury the United 
States. 

Mr. Mellon and the present officers are ably “carrying the service 
the bank, and logical expansion functions, well re- 
sources—bringing into even greater prominence world financial affairs. 
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Years 


Conservative Banking 


THE fundamental policy upon which 
this Institution was founded, Conserva- 
tive Banking, has enabled follow 
successfully for over half century. 


business, widening business friend- 
ships, our progress has been consistent 
and constant. 


While mindful the best traditions 
the past, our present management 
and Trustees are complete accord with 
the needs the present. 


invite you, you feel the need 
institution this character, use 
the complete facilities our banking 
and trust service. 


Acts Acts 
Executor Trustee 
and Under 
Administrator Acts Transfer Agent Registrar Mortgages 


CENTRAL UNION TRUST 
NEW YORK 


BROADWAY NEW YORK: 


PLAZA OFFICE 42nd STREET OFFICE 
5th Ave. & 60th Se. Madison Ave. & 42nd Sr. 


Capital, Surplus and Undivided Profits over Million Dollars 


Member FEDERAL RESERVE SYSTEM 
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Architectural Pilgrimage Old Mexico 


Bankers are guided law rather than their own preferences the planning 
new buildings for their occupancy. some states, they find that there limit 
the height which they may rear their structures and they can have many tenants 
they like. Some types banks are restricted the building edifices which can 
used for their business alone. 

Whatever the problem the banker may with regard building new home, 
branch home, for his institution, will find very helpful book written widely 
known banking engineer and architect, Mr. Alfred Bossom, New York City, which 
just from the press Charles Scribner’s Sons. Its title, “An Architectural Pilgrim- 
age Old Mexico” seems have somewhat antiquarian flavor, but matter fact 
filled with many helpful suggestions the vivid present. new 
movement art, which tends toward brighter colors and more florid style decora- 
tion, manifesting itself this country the vogue for Mexican buildings and 
Mexican colorings. Anticipating the coming this trend, Mr. Bossom 
elaborate explorations Mexico, which are embodied 
work which now issued. contains some two hundred folio pages and illustrated 
110 superb plates. 

There has been movement favor this style architecture the 
winter resorts the South. This may seen the many very handsome villas 
Palm Beach and Miami which are Spanish-American their style. 

Mr. Bossom has indicated, the Spanish-American architects south the Rio 
Grande were peculiarly able the construction two and three-story buildings. The 
same applies their one-story buildings, none which, low they are altitude, has 
any appearance being “squat” unimpressive. With singular skill and taste, these 
old architects gave comparatively small building appearance dignity and solidity. 
Those who are considering the building small banks branch banks restricted 
plot, where they may not able build any great height, might very well 
read over this interesting book and see how Mexico has ably handled similar 
architectural problem. 

Again, there are now being erected tall and massive buildings which desirable 
have rentable stores the ground floor well numerous suites offices the 
upper stories. The tendency such cases for the bank rent out space for stores 
the ground floor the curb level and reserve space one more the floors above 
for its own use. cities, the bank thus able have very impressive home and 
the same time arrange for building. the Liberty Bank 
Buffalo, and the Federal-American National Bank, Washington, Mr. Bossom has solved 
problem along these lines. One the illustrations his book shows very broad and 
graceful staircase from which visitors building can easy stages from the 
the first floor. 

bank which gives the ground floor business other than its own, naturally 
reserves for itself one least several attractive entrances from the street. most 
happy way, the Mexican architects have arranged entrances this description, 
admirably shown plate No. 102 Mr. Bossom’s work. Whether bank little 
big, whether occupies small structure all its own inhabits sky-scraper, must 
have not only impressive entrance, but attractive and hospitable one. The banker 
who contemplating either building altering his building should make careful study 
the doorways and doors which are used with such adroit skill the Mexican ar- 
chitects. Although many the doors depicted are very large, their delightful ornamenta- 
tion and other small panels will relieve their austerity and the same time give 
cordial invitation the passerby enter. 

Although this work was not written especially for financiers, for the banking 
community, but rather appreciation practical well exotie art, abounds 
material and illustrations which every banker will find both useful and interesting. 


Special London Meeting the American Bar Association 


The Committee Arrangements and Transportation charged with making the 
arrangements for the trip London the American Bar Association has issued the 
following statement: 

“The American Bar Association its meeting Minneapolis September, 1923, 
accepted the invitation extended the British Bar and the Law Society Eng- 
land meet with the Bar and the Law Society and the Canadian Bar London during 
July, 1924. the same time the Association determined that would not depart from 
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THE NEW MELLON NATIONAL 


Mellon National Bank takes pride 
and pleasure announcing the com- 

pletion its new building, which will 

ready for occupancy during February. 


Every modern facility has been provided 
for Banking Service world-wide scope. 


= 


The officers and directors this institution 
take the opportunity express corre- 
spondents and customers their appreciation 
for the business entrusted them, and look 
forward opportunities for still greater 
service year year. 
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its established custom holding its regular annual meeting America and further that 
this meeting should held prior the departure for England those members who 
were make the trip London.” 
the invitation the British Bar expressed desire that the meeting should held 
near possible the week beginning Sunday, July 20th for the reason that the 
England close for their ‘Long Vacation’ the end July ard our British 
brethren were anxious that our meeting London should time when could 
attend their courts and see them operation. Because the attendance the two 
great national conventions many our members and because the desire all 
the members their homes possible July 4th, was regarded 
impossible arrange hold meeting earlier than Tuesday, July 8th. This left only 
the time between July 8th and July 20th for the holding the regular annual meeting 
and for the trip London. The regular annual meeting has for years been held 
Wednesday, Thursday and Friday, order allow the days earlier the week for the 
meetings certain sections and committees. 
“Considering all these facts the committee was forced the that 
would necessary sail Saturday, July 12th, order allow the necessary time 
for the annual meeting before sailing and the time necessary for the passage before the 
meeting London.” 

The members the association attending the convention will sail the 
Berengaria the Cunard line July 12th. Their time after their arrival and 
July 26th will with matters pertaining the convention. 

The committee arrangements has made plans for the return the attending 
members for travel Europe. Several the leading travel agencies, however, have 
arranged tours. 

Lifsey Tours, New York, has outlined tour taking important cities and 
parts England, France, Switzerland, Austria, Italy, Belgium and Holland. 

The tour begins July 26th when the party will leave London for Paris, arriving 
Paris time for dinner. Visits will made places interest near Paris includ- 
ing the battlefields. 

Thereafter the party will journey various cities including Rheims, Lucerne, St. 
Moritz, Venice, Milan, Geneva, Brussels and The Hague. The tourists will embark 
the Mauretania the Cunard Line, sailing from Cherbourg August 30th. 
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LIFT HANDICAPS FROM NA- 
TIONAL BANKS—A move modernize 
the national banking laws with the view 
lifting the under which the 
banks are now laboring will 
made shortly Congress Representative 
Louis MeFadden, Pennsylvania, 
chairman the House Banking and 
Currency Committee, the 
number the Journal the 
American Bankers Association. Mr. Me- 
Fadden states that will press for the 
early passage omnibus bill the 
present session Congress, which would 
make sixteen amendments the laws now 
governing the operations more than 
eight thousand federally chartered banks. 

troversy over branch banking aimed 
the bill amending the 
existing law permit national banks 
banks are allowed this privilege and 
prohibit, after the passage the proposed 
act, the extension state-wide branch 
banking the Federal Reserve system. 
Mr. McFadden says that regards the 
“teller window” stations, which the Comp- 
troller has announced national 
banks may open, when duly authorized, 
branches and thus barred under the recent 
decision handed down the Supreme 
Court the braneh bank issue. 

National banks would permitted 
engage buying investment 
bonds under another important amendment 
the bill proposes. enable them meet 
the keen competition from 
state banks, the one years limit now 
applies loans real estate would 
lifted, and national banks would 
mitted loan one-half their time 
deposits these loans, instead only 
one-third present. This amendment 
designed enlarge the national 
banks’ activities this field and Mr. Me- 
important changes proposes. 

Other changes proposed would permit na- 
tional banks to: 

increasing their 

trusts. 

Engage the safe deposit business, 
either operating safe deposit facilities 
directly owning stock company, 
which this service. 

Make the cireulation false reports 
about banks federal offense. 

Rediscount notes, when secured gov- 
ernment bonds, excess the present ten 
per cent. limitation. 

Other amendments contained ‘in the bill 
are aimed dispensing with 
red tape bank operations and reduc- 


perpetual 


You are cordially invited make 
use our organization for the 
purchase and sale well-secured 
bonds, short term notes and ac- 
ceptances. Each our offices 
equipped render the best pos- 
sible investment service. 


Offices more than cities 
the United States and Canada. 
11,000 miles private wires. 


NEW YORK PHILADELPHIA MONTREAL 
CHICAGO NEW ORLEANS LONDON 
BOSTON SAN FRANCISCO TOKYO 


ing expenses. the need for 
bringing the national bank laws 
date, Representative states 
the Bankers’ Magazine: 

have made very careful study 
conditions the national banking laws 
the belief that will possible, 
modifications conservative nature 
relieve materially the under which 
the national banks are laboring. These 
arise partially from the fact that 
that the National Bank Act was written 
over sixty years ago and has been frequently 
amended desire meet changing 
conditions, thereby developing situation 
between the various amending clauses, and 
very great their interpretation. 

Congress soon designed correct this 
situation, and further modernize the 
operation the Act without departing 
from the traditional standards and prin- 
which have prevailed past years. 
While radical changes are suggested, 
the cumulative effect clarification and 
modernization many items will effect 
radical improvement the position 
the national banks. 

“On questions where the bill seems 
suggest any material divergence from the 
original principles the Act might 
well say advance that this divergence 
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The Corn Exchange National Bank 


CHICAGO 


Capital, $5,000,000 


Surplus, $10,000,000 


Undivided Profits, $1,806,950 
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President 

. . Vice-President 
Vice-President 
Vice-President 
Vice-President 
Vice-President 
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CHAS. L. HUTCHINSON. 


EDWARD F. SCHOENECK 
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Assistant Cashier 
Assistant Cashier 
. Assistant Cashier 


SPIEG 
WILLI AM E. WALKER Assistant Cashier 


DIRECTORS 


WATSON BLAIR 
CHAUNCEY BORLAND 
EDWARD BUTLER 
BENJAMIN CARPENTER 


HENRY P. CROWELL 
ERNEST A. HAMILL 
CHARLES H. HULBURD 
CHARLES L. HUTCHINSON 
JOHN J. MITCHELL 


MARTIN RYERSON 
HARRY SELZ 
ROBERT THORNE 
CHARLES WACKER 


Foreign Exchange, Letters Credit, Cable Transfers 


practice, and that most the apparent 
liberalizing provisions are along lines un- 
der which the and 
state institutions have been 
operating under state laws for years, and 
represent principles which national 
banks have recognized and large extent 
practiced through the setting cum- 
bersome machinery the way collateral 


and subsidiary institutions and, some 
doubt more less direct 


evasions the wording but not necessarily 
the spirit the Act. 

“To solve the branch banking question, 
the bill would amend the existing law 
permitting national banks establish 
branches states where state banks are 
permitted this privilege and prohibiting, 
after the approval the proposed act, 
the extension state-wide branch banking 
the Federal Reserve system. 

“Legislation this effect would solve 
the branch bank question aceordance 
with the recommendation the annual 
report the Comptroller the Currency 
and with the recent resolution the Fed- 
eral Reserve Board. would prohibit 
national bank from engaging branch 
banking any form state which 
law regulation denies this power the 
state banks. the other hand, those 
states where state banks may engage 


banking, national banks would 
permitted meet this form competi- 
tion the fullest extent. regard this 
fact the spirit the regulations 
promulgated Comptroller the Cur- 
rency Dawes, October 26, 1923, following 
the opinion Attorney General Daugherty 
October 1923. deemed advis- 
able that this enacted into 
law order that may more fully 
established and recognized. 

“This legislation would also protect the 
national banks from competition branch 
banking from state institutions authorized 
engage state-wide branch banking 
making unlawful for any member bank 
establish beyond the city 
limits after the approval the act, and 
prohibiting the Federal Reserve Board 
from receiving into membership 
Federal Reserve system any bank operating 
branch which has been established 
after July 1924. Complete data, 
support these two recommendations are 
found the annual report the Comp- 
troller the and need not 
further discuss this question.” 


DIRECTORS—At the meeting the stock- 
holders The Coal and Iron National 
Bank the City New York, January 
1924, Mr. Arthur Hamilton and Mr. 
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FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


CAPITAL 
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$3,000,000 
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Unexcelled Facilities Offered Banks, Bankers and Trust 
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OFFICERS 


F. SHANBACKER, President 


CLARK, Vice-President and Cashier 


HARDT, Vice-President 
w. R. HUMPHREYS, Vice-President 


Harry Maynard, the Central Rail- 
road New Jersey were elected directors. 


ALEXANDER PHILLIPS—Vice-Presi- 
tired February The condition 
his health was the this decision. 

Mr. Phillips went France 1916 
representative the company. that 
year negotiated with the French 
ernment and large French industrialists 
aceeptance credit $50,000,000 which 
the Guaranty Trust was joined the 
Bankers Trust Co. 1917 established 
the Paris branch the company. 1918 
performed similar service Brussels, 
negotiating with the Banque Nationale 
Belgique the establishment $50,000,- 
000 commercial acceptance Mr. 
Phillips then returned New York 
vice-president the company. carries 
away with him the good wishes the 
Guaranty Trust Co. and large circle 
friends the financial district for well- 
earned rest. 


EQUITABLE EASTERN BANKING 
CORPORATION DIRECTORS—At the an- 
nual meeting stockholders Equitable 
Eastern Banking Corporation held January 
1924, the following directors were re- 
Day, Heman Dowd, Hunter, Alvin 
Loasby, Olmstead and Enrico Stein. 

the meeting the board directors 
held the same day, the regular quarterly 
dividend two per cent. was declared 
the stock the corporation pay- 
able January 11th stockholders record 
December 24th, 1923. All officers the 
corporation were re-elected. 

Henry Frick was appointed 
assistant manager the Shanghai office. 


the Bankers Trust Co. and president 
the Corporate Fiduciaries Association 


G. E. STAUFFER, Vice-President 
A. MacNICHOLL, Assistant Cashier 
Cc. F. WEIHMAN, Assistant Cashier 
Cc. R. HORTON, Assistant Cashier 


New York City, has just been notified 
the attorneys who instituted the test suit 
behalf his company and for the 
benefit all estates throughout the coun- 
try, that the Commissioner Internal 
Revenue has advised that appeal will 
taken from the decision the United 
States Cireuit Court Appeals with 
respect Section 226 the Federal 
Revenue Act, and that the existing regula- 
tions the Treasury Department will 
amended conform the opinion the 
Court Appeals. previous ruling 
the Treasury Department held that the 
income tax estates was computed 
hypothetical annual income based 
the amount actually received 
the decedent the time death. 
practice, this worked out into the payment 
every case, except when the testator died 
the day December, and, the 
Treasury Department has not 
appeal the Supreme Court, this important 
decision very general interest. 

Refund claims should now filed 
recover any excess taxes which were paid 
under protest the annual basis required 
the previous ruling the Treasury 
Department. 


THE SWISS INDUSTRIES FAIR will 
held from May 17th May 27th 
Basle, Switzerland, and has its main 
object along with the consolidation 
the inland markets the promotion and 
restoration international commercial 
relations the fullest possible measure. 
Among the fairs similar character, 
the Swiss Industries Fair being the oldest 
modern fairs, internationally 
prominent position and visited buyers 
from all corners the world. This 
due the fact that the foreign trades 
are enabled cover their requirements 
their full satisfaction; the prices being 
stable, the terms very favorable and the 
quality the Swiss 
There other institution Europe 
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BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American ‘stimulus has shown wonderful progress. 

Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 

the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 
have gained the reputation for handling all business entrusted with 
promptness and economy. Send your bills exchange, drafts and collec- 


tions direct. 


AMERICAN COLONAL BANK 


PORTO RICO 
SAN JUAN 
Branche:: Arecibo, Mayaguez, Caguas, Ponce 


with such full and convincing evidence 
the nature Swiss productions. 

Further information regarding the fair 
ean had upon request any Swiss 
Consulate the United States. 


JOSEPH HIGGINS has been elected 
assistant vice-president the Amer- 
Exchange National Bank New York 
and assumed his new duties Monday, 
February 11th. 

Mr. Higgins joined the American Ex- 
National Bank 1892, leaving 
there participate the organization 
work the Federal Reserve Bank New 
York, where has acted various 
Assistant 
Reserve Agent and Controller-at-Large. 

The ripe experience gained through this 
contact qualifies him for his new position, 
which will embrace the directing the 
bank’s interior operating methods. 


NEW BOOK BANK DEFALCA- 
TIONS—The Bankers Publishing Co. 
New York will publish the near future 
new book the cause and prevention 
bank defaleations, Martin Fow- 
ler the New Jersey State Banking De- 
partment. The same writer will also con- 
tribute The Bankers Magazine several 
articles the same subject. 

Mr. Fowler his capacity state bank 
examiner and previously special agent 
the Federal Department Justice, has 
had the opportunity studying the 
surrounding many bank de- 
faleations. connection with this work 
Mr. Fowler has reached 
that many these defaleations might 
have been prevented more careful man- 


agement the part the officers and- 


directors the banks involved. his 
book points out what are the chief 


causes this particular form crime 
and makes suggestions for its pre- 
vention. 

Mr. Fowler had years experience with 
New York City banks, 
agent for the United 
States Department Justice where 
worked secret matters for the 
Government. then beeame special 
bank accountant for the Department 
Justice, which position was his duty 
investigate and aid the prosecution 
violations the national banking 
laws. connection with this work 
traveled throughout the United States. 
present New Jersey state bank 
examiner. 

During the course his experiences 
vestigator and bank there 
angle the banking business with 
conversant with the problems 
banks, but with those city 
institution well. has come direct 
with many bank defaulters and 
from talking with them and examining 
the their crimes has 
aequired insight into their methods and 
motives which shared few other au- 
thorities the 


Speaking his book, Mr. 
cently stated: 

“Bankers, examiners accountants 
may see the surrounding the 
possibility defaleation one iight, 
whereas criminal investigator 
would see another. There are 
many routine matters which seem an- 
swer the purpose for bankers and even for 
some examiners, but one who familiar 
with the workings mind 
they are apt seem ridiculous. 
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“Bank defaleations could 
not entirely perhaps, but very large ma- 
jority them, all directors were 
their jobs. Most directors labor un- 
duties and not realize that they them- 
selves are liable and that 
their shoulders. 

“The results investigations 
bank defaleations would possibly fill sev- 
eral volumes and might burden for 
many busy bank directors wade through, 
therefore have given the sum total 
observations one condensed volume. 
have tried analyze the subject 
brief yet comprehensive manner that 
directors generally will put notice 
the many danger signals.” 


THE UNITED STATES MORTGAGE 
AND TRUST CO. New York en- 
tered into unique arrangement with Rut- 
gers Presbyterian that city. 
The present chureh building, 
Broadway and New York, 
five-story structure will erected the 
site. The church will one floor and 
the roof garden, the rest the building 
being occupied the trust un- 
der 63-year lease. 


DISCOUNT CORPORATION NEW 
fifth annual report the Dis- 
Corporation New York shows 
total assets $104,533,405, capital 
$5,000,000, surplus and undivided profits 
for taxes, the net profits for ‘the year 
were $414,858, from which were deducted 
dividends the rate per cent. per 
annum, amounting $300,000, leaving 
$114,858 added the undivided 
profits account. 


THE NEW YORK TRUST 
condensed statement condition the 
New York Trust Co. December 31, 
1923, shows total assets $251,946,310; 
surplus and undivided profits 
$17,978,682, and deposits 


WM. GRAY, formerly assistant man- 
aging editor the Courier- 
Journal, has joined the copy staff 
Edwin Bird Wilson, Inc., advertising agency. 

Mr. Gray has had extensive newspaper 
and advertising experience Louisville 
and St. Louis; and several years ago was 
Washington correspondent the St. Louis 
Republic. 

meeting the stockholders this 
company, held January the follow- 
ing directors were elected: Edwin Bird 
Wilson, Edward Byrnes, and George 
Kinner Reed. 


Business Law Journal 
publishes and explains each 
month the current court de- 


cisions involving commercial 
transactions. 


These decisions are interest 
and importance every busi- 
ness man. The best way find 
out whether the Journal will 
useful you examine it. 


This you can without obli- 
gating yourself any way. 


Send approval subscrip- 
tion the blank below. After 
you have received and exam- 
ined the first issue remit for 
one year notify cancel 
your order. 


The Business Law Journal, 
Murray St., New York City. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal advice mat- 
ters pertaining banking transactions, require other legal services, append 
the following list Attorneys, who will found prompt and reliable the dis- 
charge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes, 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


for Boise City National 


Boise 


Attorney Bank, Boise, 


Idaho. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek.’ 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


William J. Griffin, Clark C. Seeley, 
Howard Streeter, 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Herni- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


Wade Millis, 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 


111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty-Third Ward Bank of the 
City of New York. 
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PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 
Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 
Telephone 
Spruce 4961, 4962 


Cable Address 
Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Douglas McKay, J. Nelson 
Moffatt, M. G. McDonald and 
Practice in State and 


Chas. H. Barron, 


Frierson, Thos. H, 
W. B. Marion. General 
Federal Courts 


SOUTH DAKOTA 
JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Biunt, 


Attorneys for Dakota State 
Bank. 


Fort Pierre, 


Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Bank and Security 


Sioux Falls 
BAILEY VOORHEES 


ATTORNEYS-AT-LAW 


(c. O, Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey. C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 
Ogden City 


DAVID JENSON 
ATTORNEY-AT-LAW 

Suite 313, Col. Hudson Bldg. 

for Security State Bank, Ogden, 


Attorney Utah. 


WEST VIRGINIA 

Williamson 

SHEPPARD, GOODYKOONTZ SCHERR 
ATTORNEYS-AT-LAW 

Estate and Commercial Law. 


Corporation, Real 


What June Weddings 


mean the 
baggage manufacturer 


HERE one occasion when peo- 

ple want and usually purchase 

new trunk—for honeymoons. And 
the fact that June the month wed- 
dings may explain why trunk manufac- 
turers make 26% the year’s sales 
department stores two months, April 
and May. 

course, the baggage business also 
big throughout the summer months. 
have some figures which indicate that 
43.2% the business done between 
the first June and the last September. 
But during November, December and 


January the combined sales volume 
only the year’s total. 

Sound companies meet such difficulties 
seasonal peaks and valleys through the 
credit facilities offered commercial 
banking, which the principal business 
the Seaboard. Rather insistent policies 
have built for this bank definite repu- 
tation. 

your financial house order, 
you can stand searching scrutiny, you 
want financial friend and adviser who 
will stand you the limit, come the 
Seaboard. 


The Seaboard National Bank 


THE CITY NEW YORK 


Mercantile Branch 
1145 BROADWAY 
at Cedar Street 


MAIN OFFICE 
AND BEAVER STREETS 


EAST STREET 


Uptown Branch 
near Madison Avenue 
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MPLE resources and record 

over fifty years’ experience suffi- 
ciently attest our 
requires contact, however, show the 
helpfulness and sincerity Mellon Ser- 
vice. Our intimate touch with world- 
tage great number out-of-town 
banks, corporations and individuals. 


We invite your correspondence 


